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Lee, Anita



From: Vincent Yazzie [vinceyazzie@yahoo.com]
Sent: Wednesday, January 08, 2014 10:16 AM
To: Lee, Anita
Subject: Re: Calculations for NGS
Attachments: DLY_2009azQ2.xlsx; DLY_2009azQ3.xlsx; DLY_2009azQ1.xlsx; DLY_2009azQ4.xlsx



Dear Dr. Lee, 
 
I am at Dilkon, Arizona so cell phone reception is spotty. 
 
Message was truncated deliberately hoping to leave out the files.  The original 
message is attached without truncation.  It was a search to verify the energy content of 
the coal itself as coal contain fixed carbon, but found out later that volatiles make up 
the other part.  The energy content of the fuels seem similar for all the power plants in 
Arizona with differences between coal fired plant and natural gas power plants.  I can 
understand natural gas power plants being the same, but for coal. 
 
Broke of my calculations to focus on the Four Corners Power plant and the Navajo 
Mine.  Right now its Yazzie v. OSM in the DOI Hearing and Appeals in Salt Lake.  
Reading 30 CFR on bonding. 
 
I have not looked at the files since.  I have two copies of the files for 2009 for Arizona.  
One for November, 2013 and ones downloaded again for January, 2014. 
 
Spent the whole day verifying the air emissions data  for NOx for NGS on 1/6/14 from 
the prepackaged data.  Some years the data was unsorted and had to resort by Facility 
Name, Unit ID and final OP Date. 
 
Files attached at the end. 
 
Sincerely, 
 
/s/ Vincent H. Yazzie 
 
Vincent H. Yazzie 
Dear Dr. Lee, 
 
Using older computer with 2007 MS Excel for while laptop power supply is in the mail. 
 
Do not like Yahoo's new mail system so I had to recompose a reply message. 
 
Carbon Content for Black Mesa Kayenta Mine is found at 
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http://pubs.usgs.gov/pp/p1625b/Reports/Chapters/Chapter_H.pdf 
 
Which is attached as Chapter_H.pdf. 
 
In Chapter_H.pdf page 30 of 33, Table 4, fixed carbon (%) composite is 39.6%. 
 
I am on page 6 of 33 behind the person with the blue shirt.  Henry Haven now works 
for Navajo Nation EPA in their gas tank leak department last I heard. 
 
Formula to calculate carbon content is at  
 
http://www.engineeringtoolbox.com/co2-emission-fuels-d_1085.html 
 
qCO2 = cf/hf Cco2/Cm 
 
qCO2 = specific CO2 emission (CO2/KWH) 
cf = specific carbon content in the fuel (kg C/ kg fuel) 
hf = specific energy content (KWh/kgfuel) 
Cm = specific mass Carbon (kg/mol Carbon) 
Cco2 = specific mass Carbon Dioxide (kg/mol CO2) 
 
Cco2/Cm = 3.7 
 
There is a note on heat loss.  For this web page Specific Carbon Content (kgC/kgfuel) 
for Coal (bituminous/anthracite) is 0.75. 
 
DLY_2009azQ1.xslx modified today 11/26/13 
 
DLY_2009azQ1.xslx has been modified with additions to calculate various 
parameters.  One is carbon content. 
 
The file came from the 
 
Air Markets Program Data 
http://ampd.epa.gov/ampd/ 
 
Selecting Prepackaged data.  Selecting CSV (daily), Quarterly, 2009, Arizona. All 
Allowance Data selected. 
 
Part 75 Emissions data download for First quarter of 2009. 
 
DLY_2009azQ1.xslx is downloaded. 
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From here I start processing the data.  Original data is kept the same which from 
columns A to R and Rows 1 to 7021 approximately.  Row length may vary on the 
original data as prepared by the Prepackaged Data. Navajo Generating Station data is 
copied and pasted at the bottom.  Data for NGS at the bottom is resorted by data and 
unit number. 
 
More columns are added. 
 
Column H, GLOAD (MW).  Should be GLOAD (MW-Hr) 
 
Column N, CO2_Mass (tons) 
 
Cholumn O, CO2_Rate (tons/mmBtu) 
 
Column P, HEAT_INPUT (mmBtu) 
 
Coal mine production data can be found at 
 
http://mines.findthedata.org/l/2381/Kayenta-Mine 
 
Look for the tons v. year graph. 
 
Put the pointer on the tons v. year graph for 2009 to get 7,474,029 tons. 
 
Following files added as attachments with Vincent modifications.  Do not update the 
links when opening up the files. 
DLY_2009azQ2.xslx 
DLY_2009azQ3.xslx  
DLY_2009azQ4.xslx  
 
7,474,029 tons added for DLY_2009azQ4.xslx at cell X7837 for comparison to cell 
X7835, 7,372,624.65 tons which is close to the production number of 7,474,029 tons. 
 
I assumed a coal rank of 12,500 btu/lb for the coal.   The actual number is 12, 671.93 
in cell X7839 using a correction factor in cell X7838.  Ratio of actual production to 
calculated production using 12,500 btu/lb. 
 
Looks good so far. 
 
12,500 btu/lb is used in column V, Coal(lbs.) in DLY_2009azQ1.xslx, 
DLY_2009azQ2.xslx, DLY_2009azQ3.xslx and DLY_2009azQ4.xslx 
 
DLY_2009azQ1.xslx, Column O, CO2_RATE (tons/mmBtu).  Cell O2 gives 0.103, but 
this is for Cholla.  Recopied cells for Navajo Generating Station (NGS) is at cell O7300 
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which has a value of 0.103. 
 
Two power plants burning the same fuel as its giving off the same amount of CO2 per 
pound of coal. 
 
Says NGS and Cholla burn the same fuel.  NGS burns Kayenta Mine coal which has a 
carbon content of 0.42 and Cholla burn Lee Ranch Coal which has a carbon content of 
0.5367. 
 
Peabody Lee Ranch Coal, page 10 of 29, Table 3.  Character of New Mexico Coal. 
 
http://test.trd.newmexico.gov/SiteCollectionDocuments/Tax-Library/Economic-and-
Statistical-
Information/Mineral%20Extraction%20Taxes/taxation_of_coal_and_other_energy_reso
urces.pdf 



Carbon Content for Black Mesa Kayenta Mine is found at 
 
http://pubs.usgs.gov/pp/p1625b/Reports/Chapters/Chapter_H.pdf 
 
Which is attached as Chapter_H.pdf. 
 
In Chapter_H.pdf page 30 of 33, Table 4, fixed carbon (%) composite is 39.6%. 
 
Older verification can be found at 
 
books.google.com/books?id=YprBINDX07wC&pg=PA562&lpg=PA562&dq=black+mes
a+"carbon+content"+%25&source=bl&ots=XdV3KsFqEL&sig=mSaXzNR_zPeU5gtoBS
T5ubfsRhc&hl=en&sa=X&ei=t2qUUqfZJfSnsQSH54DwAw&ved=0CDEQ6AEwAg#v=o
nepage&q=black mesa "carbon content" %25&f=false 
 
 



Central Utah coal fields: Sevier-Sanpete, 
Wasatch Plateau, Book Cliffs and ... 
 By H.H. Doelling, Page 563, Table 3 Typical coal anaylses and estimated mine prices.
 
Fixed carbon is at 42.8% for Black Mesa, Arizona. 
 
 
I rederive 0.103 ton/mm Btu in column AA, Specific CO2 emissions (tons/mm BTU).  
Column AB is the metric equivalent for comparison to the table at 
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http://www.engineeringtoolbox.com/co2-emission-fuels-d_1085.html 
 
The above link says coal (bituminous/anthracite) has a Specific CO2 emission of 0.37 
kgCO2/kWh. 
 
qCO2 = cf/hf Cco2/Cm or  qCO2 = (cf/hf) * 3.7 
 
qCO2 = specific CO2 emission (CO2/KWH) 
cf = specific carbon content in the fuel (kg C/ kg fuel) 
hf = specific energy content (KWh/kgfuel) 
Cm = specific mass Carbon (kg/mol Carbon) 
Cco2 = specific mass Carbon Dioxide (kg/mol CO2) 
 
Cco2/Cm = 3.7 
 
cf = hf * qCO2 / 3.7  carbon content in the fuel (kg C/ kg fuel) 
 
hf =cf *3.7 / qCO2  specific energy content (KWh/kgfuel) 



 
There is a note on heat loss. 
 
For this web page Specific Carbon Content (kgC/kgfuel) for Coal 
(bituminous/anthracite) is 0.75, 7.5 kWh/kgfuel Specific Energy Content , 2.3 kgCO2/kg 
CO2 Specific CO2 content, 0.37 kgCO2/kWh Specific CO2 Emission.\ 
 
For this web page Specific Carbon Content (kgC/kgfuel) for Natural Gas, Methane  is 
0.75, 12 kWh/kgfuel Specific Energy Content , 2.8 kgCO2/kg CO2 Specific CO2 
content, 0.23 kgCO2/kWh Specific CO2 Emission. 
 
 
DLY_2009azQ1.xslx, Column Z, Specific Energy Content (mm Btu/ton)  using Column 
P (HEAT_INPUT (mmBtu)  divided by Column W Coal (tons). 
 
25 mm Btu/ton for NGS. 
 
NGS has a Specific Energy Content of 25 mm Btu/ton(Z7300) or 8.06 kWh/kg fuel 
(AA7300). 
 



On Monday, November 18, 2013 9:51 AM, "Lee, Anita" <Lee.Anita@epa.gov> wrote: 
Hi Vincent, 
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Attached is the spreadsheet I used to calculate emissions from NGS for the various scenarios (BART, 
Alternative 1, TWG Alternative). This is also in the docket here: 
  
http://www.regulations.gov/#!documentDetail;D=EPA-R09-OAR-2013-0009-0191 
  
If you would like to share them at this point, I would be interested in seeing your calculations as well. 
If you prefer, of course you can also just submit them with your comments, due January 6, 2014. 
  
Thanks very much, and it was very nice to meet you in person last week. Hope you had a safe trip 
back home. 
  
Anita 
  
Anita Lee, PhD 
Environmental Scientist 
US EPA, Air Division, Planning Office (Air-2) 
75 Hawthorne Street 
San Francisco, CA 94105 
(415) 972-3958 
  
  
  
 













From: Lee, Anita
To: Lyons, Ann
Subject: RE: Do you have?
Date: Tuesday, December 09, 2014 2:53:45 PM
Attachments: EPA-R09-OAR-2013-0009-0413.pdf


This is the Black Mesa letter. I don't think To Nizhoni Ani submitted separately, but they did not appear to sign the
 Black Mesa letter.


-----Original Message-----
From: Lyons, Ann
Sent: Tuesday, December 09, 2014 11:25 AM
To: Lee, Anita
Subject: Do you have?


A copy of the To Nizhoni Ani and Black Mesa comment letter(s) handy?  If so, could you send them to me.  no
 hurry.
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BMWC EPA Public Comment  010614
Jihan Gearon  to: R9ngsbart 01/06/2014 08:05 PM



To Whom It May Concern: 



Please accept the attached comments and supplemental report on behalf of the Black Mesa Water 
Coalition. 



Thank you, 



Jihan Gearon
-- 
Jihan R. Gearon
Executive Director
Black Mesa Water Coalition
P.O. Box 613
Flagstaff, AZ 86002 
Email: jihan.gearon@gmail.com
Office: 928-213-5909
Fax: 928-213-5905
<http://www.blackmesawatercoalition.org>
<http://www.navajogreenjobs.com>
<http://www.smartmeme.org> 



BMWC EPA Public Comment 010614.pdfBMWC EPA Public Comment 010614.pdfSustainable Development for the Navajo Nation Jan 6 - FINAL.pdfSustainable Development for the Navajo Nation Jan 6 - FINAL.pdf
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January	  6,	  2014	  
	  
Jared	  Blumenfeld,	  Regional	  Administrator	  
US	  Environmental	  Protection	  Agency	  
75	  Hawthorne	  Street	  
San	  Francisco,	  CA	  94105	  
	  
Re:	  EPA-‐R09-‐OAR-‐2013-‐0009	  
	  
Dear	  Mr.	  Blumenfeld,	  	  
	  
Please	  accept	  the	  Black	  Mesa	  Water	  Coalition	  comments	  to	  “EPA–R09–OAR–2013–0009	  
-‐-‐	  Approval	  of	  Air	  Quality	  Implementation	  Plans;	  Navajo	  Nation;	  Regional	  Haze	  
Requirements	  for	  Navajo	  Generating	  Station;	  Supplemental	  Proposal”.	  	  The	  Black	  Mesa	  
Water	  Coalition	  is	  a	  Navajo	  grassroots	  organization	  based	  out	  of	  northern	  Arizona.	  	  We	  
are	  deeply	  concerned	  about	  the	  health	  and	  air	  quality	  in	  our	  communities	  due	  to	  
pollution	  of	  coal-‐fired	  power	  plants	  such	  as	  the	  Navajo	  Generating	  Station	  (NGS).	  	  	  
	  
The	  Black	  Mesa	  Water	  Coalition	  supports	  EPA’s	  original	  proposal	  that	  would	  cut	  
nitrogen	  oxide	  pollution	  at	  the	  Navajo	  Generating	  Station	  by	  84%	  within	  five	  
years.	  	  This	  will	  improve	  the	  air	  quality	  for	  nearby	  residents	  and	  reduce	  regional	  
haze.	  	  Please	  see	  the	  report	  called	  “Sustainable	  Development	  for	  the	  Navajo	  Nation,	  
Replacing	  the	  Navajo	  Generating	  Station	  with	  Renewable	  Energy”	  by	  Synapse	  Energy	  
Economics,	  Inc.,	  who	  is	  referenced	  throughout	  this	  comment	  letter.	  	  Our	  comments	  
below	  reflect	  the	  cumulative	  health	  and	  environmental	  impacts	  of	  the	  Navajo	  
Generating	  Station.	  	  We	  are	  aware	  that	  this	  particular	  proposal	  is	  specific	  to	  the	  
Regional	  Haze,	  but	  want	  to	  offer	  an	  Environmental	  Justice	  perspective	  to	  NGS	  and	  the	  
coal	  mining	  impacts	  of	  our	  communities.	  	  
	  



1.	  	  	  	  	  	  EPA	  must	  uphold	  the	  5-‐year	  compliance	  schedule	  for	  NGS	  to	  install	  SCR.	  	  Across	  
the	  nation,	  other	  coal	  plants	  are	  complying	  with	  BART	  within	  5	  years.	  The	  5-‐year	  
timeframe	  for	  installing	  SCR	  is	  critical	  to	  protect	  public	  health	  especially	  for	  Navajo	  and	  
Hopi	  communities	  who	  live	  closest	  to	  the	  plant	  and	  most	  exposed	  to	  the	  harmful	  toxics	  
and	  particulates	  from	  its	  smokestacks.	  Every	  single	  day	  that	  goes	  by	  makes	  a	  difference	  
in	  peoples	  health,	  especially	  for	  children	  and	  elderly	  whose	  lungs	  are	  most	  
vulnerable.	  	  Lengthening	  the	  timeframe	  suggests	  that	  the	  federal	  government	  can	  be	  
exempt	  from	  its	  own	  federal	  laws,	  especially	  when	  the	  federal	  government	  is	  an	  owner	  
of	  NGS.	  
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2.	  	  	  	  	  The	  Federal	  agencies	  must	  be	  proactive	  and	  transition	  Central	  Arizona	  Project	  
power	  to	  renewable	  energy.	  	  If	  one	  unit	  closes	  in	  2019,	  1,500	  MW	  of	  renewable	  energy	  
can	  create	  the	  same	  amount	  of	  jobs	  and	  opportunities.	  	  (See	  Synapse	  Report)	  	  Federal	  
agencies	  and	  the	  Obama	  administration	  must	  provide	  renewable	  energy	  incentives	  for	  
tribal	  nations	  tied	  to	  NGS.	  	  The	  same	  enthusiasm	  that	  the	  Federal	  Government	  had	  to	  
build	  and	  own	  NGS	  needs	  to	  be	  applied	  to	  tribal	  renewable	  energy	  projects.	  	  In	  1969	  the	  
Federal	  Government	  asked	  the	  Navajo	  Nation	  to	  waive	  claims	  to	  50,000	  acre-‐feet/year	  
of	  the	  upper	  Basin	  Colorado	  River	  water	  on	  behalf	  of	  NGS.	  	  40	  years	  later	  NGS	  would	  
become	  one	  of	  the	  most	  political	  tangled	  energy	  projects	  of	  the	  West,	  pressuring	  tribal	  
communities	  to	  sacrifice	  their	  health	  and	  jeopardize	  water	  rights.	  	  In	  a	  2013	  poll	  by	  
Colorado	  College,	  74%	  of	  Arizona	  voters	  pick	  solar	  as	  their	  first	  or	  second	  choice	  of	  
energy	  sources	  they	  want	  to	  encourage	  in	  Arizona,	  43%	  say	  wind,	  20%	  say	  natural	  gas,	  
and	  6%	  say	  coal.	  



3.	  	  	  	  	  The	  Technical	  Working	  Group	  agreement	  and	  proposal	  lacks	  Environmental	  
Justice.	  	  The	  Technical	  Working	  Group	  proposal	  does	  not	  reflect	  the	  economic	  and	  
environmental	  justice	  interest	  of	  tribal	  communities	  impacted	  by	  NGS	  coal	  pollution.	  
The	  alternatives	  submitted	  by	  the	  Technical	  Working	  Group	  limits	  NGS	  to	  work	  towards	  
a	  cleaning	  up	  and	  protecting	  public	  health.	  	  While	  the	  TWG	  looks	  like	  it	  is	  meeting	  a	  
“better	  than	  BART”	  reduction	  standard,	  it	  cannot	  compete	  with	  EPA’s	  original	  BART	  
proposal	  that	  will	  result	  in	  an	  immediate	  84%	  NOx	  reduction	  if	  SCR	  were	  to	  be	  installed	  
within	  5	  years	  of	  ruling.	  	  



4.	  	  EPA’s	  credit	  calculations	  are	  confusing	  and	  poorly	  justified	  which	  adds	  to	  delaying	  
clean	  up	  at	  NGS.	  	  Taking	  from	  the	  Synapse	  Energy	  Economics	  Report	  page	  16:	  	  



“EPA	  justifies	  this	  delay	  as	  “better	  than	  BART”	  option	  by	  arbitrarily	  tilting	  the	  
scales	  in	  favor	  of	  the	  new	  alternative.	  It	  does	  so	  by	  double-‐counting	  the	  benefits	  
of	  the	  installation	  of	  low-‐NOx	  burners	  at	  NGS	  in	  2009-‐2011.	  If	  NGS	  had	  waited	  
until	  2018	  to	  install	  low-‐NOx	  burners,	  as	  it	  perhaps	  could	  have	  under	  prevailing	  
regulations,	  then	  cumulative	  NOx	  emissions	  from	  2009	  through	  2018	  would	  have	  
been	  about	  100,000	  tons	  higher.	  To	  calculate	  emissions	  under	  its	  alternative	  
proposal,	  EPA	  first	  calculates	  cumulative	  emissions	  under	  the	  alternative,	  
including	  the	  benefits	  of	  early	  installation	  of	  low-‐NOx	  burners.	  These	  emissions	  
are	  higher	  than	  under	  the	  original	  BART	  proposal.	  EPA	  then	  gives	  NGS	  roughly	  
100,000	  tons	  of	  emissions	  credit	  for	  the	  “early	  and	  voluntary”	  installation	  of	  low-‐
NOx	  burners,	  despite	  the	  fact	  that	  it	  has	  already	  counted	  this	  emission	  reduction	  
once.	  Stripped	  of	  double	  counting,	  EPA’s	  own	  numbers	  show	  that,	  in	  reality,	  this	  
allegedly	  “better	  than	  BART”	  alternative	  will	  result	  in	  an	  increase	  of	  more	  than	  
50,000	  tons	  in	  cumulative	  NOx	  emissions	  from	  NGS	  over	  the	  period	  of	  2009-‐
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2044.	  	  This	  means	  more	  pollution	  for	  the	  communities	  living	  around	  the	  NGS	  
plant,	  and	  more	  haze	  throughout	  the	  region.”	  



5.	  	  	  	  	  Environmental	  and	  Cultural	  Impact	  to	  the	  Navajo	  Aquifer-‐-‐	  For	  over	  40	  years	  
Peabody	  Energy	  has	  used	  pristine	  Navajo	  aquifer	  from	  beneath	  Black	  Mesa	  for	  its	  
industrial	  purposes.	  	  Peabody’s	  water	  pumping	  must	  be	  considered	  as	  an	  
“environmental	  and	  cultural	  impact”	  under	  Factor	  2	  “Energy	  and	  Non-‐Air	  Quality	  
Impacts”.	  	  	  Peabody	  Energy	  uses	  1,400	  acre-‐feet	  per	  year	  since	  2006	  for	  its	  Kayenta	  
Mine	  operations	  that	  supplies	  coal	  to	  NGS.	  	  In	  previous	  years,	  Peabody	  withdrew	  an	  
average	  of	  4,000	  acre-‐feet	  per	  year	  to	  slurry	  coal	  to	  Nevada.	  	  The	  N-‐Aquifer	  is	  the	  lifeline	  
that	  sustains	  Black	  Mesa	  and	  over	  50,000	  Navajo	  and	  Hopi	  people.	  	  The	  excessive	  water	  
use	  by	  Peabody	  challenges	  the	  natural	  function	  of	  the	  N-‐aquifer	  threatening	  the	  future	  
water	  supply	  and	  quality.	  	  Black	  Mesa	  and	  the	  N-‐aquifer	  are	  held	  culturally	  and	  
spiritually	  significant	  to	  Navajo	  and	  Hopi	  people.	  



6.	  	  	  	  	  NGS	  health	  impacts	  and	  need	  for	  health	  study.	  	  	  Children	  and	  the	  elderly	  are	  more	  
susceptible	  to	  pollution	  and	  bad	  air	  quality.	  	  Since	  1974,	  NGS	  has	  released	  excessive	  
amounts	  of	  pollution	  and	  toxic	  metals	  endangering	  the	  health	  and	  lives	  of	  Navajo	  and	  
Hopi	  people.	  	  Health	  studies	  have	  yet	  to	  be	  conducted	  on	  the	  Navajo	  Nation	  limiting	  the	  
ability	  to	  evaluate	  how	  NGS	  coal	  pollution	  impacts	  human	  lives.	  	  Navajo	  Generating	  
Station’s	  three	  smokestacks	  release	  more	  than	  16,000	  tons	  a	  year	  of	  nitrogen	  oxide	  
pollution	  according	  to	  EPA	  Air	  Markets	  Program	  data	  ¾	  among	  the	  top	  10	  worst	  of	  the	  
country’s	  coal	  plants	  ¾	  and	  also	  emit	  nearly	  13,000	  pounds	  a	  year	  of	  hydrochloric	  acid,	  
more	  than	  19,000	  pounds	  of	  hydrogen	  fluoride,	  and	  more	  than	  580	  pounds	  of	  mercury,	  
according	  to	  the	  EPA	  Toxic	  Release	  Inventory.	  



7.	  	  	  	  	  Coal	  Combustion	  Waste	  from	  NGS	  should	  be	  considered	  as	  an	  “environmental	  
impact”	  under	  Factor	  2	  “Energy	  and	  Non-‐Air	  Quality	  Impacts”	  and	  must	  require	  owners	  
of	  NGS	  to	  commit	  to	  the	  removal	  and	  cleanup	  of	  the	  coal	  combustion	  waste	  from	  the	  
800-‐acre	  parcel	  of	  land.	  	  Toxins	  in	  NGS	  coal	  ash	  waste	  each	  year	  include	  22,500	  pounds	  
of	  chromium,	  27,500	  pounds	  of	  nickel,	  159,000	  pounds	  of	  manganese,	  and	  26,000	  
pound	  of	  lead.	  Chromium,	  nickel,	  and	  manganese	  are	  carcinogens	  that	  can	  cause	  lung,	  
bladder,	  kidney,	  and	  skin	  cancer.	  Lead	  is	  a	  neurotoxin.	  



8.	  	  	  	  	  Water	  Rates	  for	  Navajo	  water	  haulers	  pay	  about	  10-‐20	  times	  more	  for	  water	  than	  
southern	  Arizona.	  	  In	  Kaibeto	  a	  Navajo	  community	  near	  Page,	  AZ	  pays	  $13,034.04	  per	  
acre-‐feet	  for	  water.	  	  In	  Glendale,	  AZ	  residents	  pay	  $551.00	  per	  acre-‐feet.	  And	  a	  Tempe	  
farmer	  pays	  $41.00	  per	  acre-‐feet.	  Despite	  the	  low	  economic	  conditions	  that	  many	  
Navajo	  water	  haulers	  come	  from,	  they	  by	  far	  pay	  more	  for	  water	  than	  Central	  Arizona	  
Project	  users.	  
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9.	  	  	  	  	  Climate	  Change	  is	  here.	  	  The	  U.S.	  is	  experiencing	  extreme	  and	  amplified	  floods,	  
seasons,	  drought	  conditions,	  hurricanes,	  and	  tornadoes	  more	  frequently.	  Climate	  
change	  disproportionately	  impacts	  low-‐income	  and	  Indigenous	  communities	  throughout	  
the	  world.	  	  NGS	  contributes	  to	  19	  million	  tons	  of	  CO2	  per	  year,	  adding	  to	  greenhouse	  
gas	  emissions	  that	  are	  responsible	  to	  the	  warming	  our	  atmosphere.	  EPA	  must	  prioritize	  
the	  need	  for	  just	  transition	  towards	  renewable	  energy	  to	  help	  cut	  down	  CO2	  emissions.	  
	  
In	  conclusion,	  Navajo	  &	  Hopi	  communities	  bear	  the	  brunt	  of	  harmful	  coal	  development	  
in	  Arizona	  &	  New	  Mexico.	  	  Yet,	  because	  there	  are	  little	  other	  economic	  sources,	  tribes	  
find	  themselves	  in	  a	  compromising	  and	  vulnerable	  relationship	  with	  industries	  &	  the	  
federal	  government.	  	  This	  coal	  dependent	  economic	  situation	  makes	  it	  extremely	  
difficult	  for	  our	  communities	  to	  protect	  our	  health	  &	  our	  natural	  environment.	  	  
As	  the	  U.S.	  EPA	  has	  a	  commitment	  to	  Environmental	  Justice,	  to	  make	  a	  decision	  that	  is	  
not	  inclusive	  and	  on	  equal	  grounds	  is	  a	  disservice	  to	  Environmental	  Justice	  and	  to	  the	  
Indigenous	  peoples	  who	  live	  in	  this	  region.	  EPA	  has	  heard	  the	  positions	  from	  the	  owners	  
of	  NGS,	  the	  Tribal	  Governments,	  and	  the	  Department	  of	  Interior.	  	  As	  tribal	  members	  
from	  coal	  impacted	  communities	  we	  have	  yet	  to	  see	  an	  adequate	  and	  culturally	  
sensitive	  process	  where	  Indigenous	  community	  people	  can	  be	  fully	  informed	  in	  their	  
language	  so	  that	  they	  can	  provide	  adequate	  input.	  Many	  of	  our	  people	  only	  speak	  the	  
Navajo	  and	  make	  a	  humble	  but	  proud	  living	  as	  ranchers,	  farmers	  and	  healers.	  	  These	  are	  
the	  people	  who	  deserve	  to	  be	  heard,	  these	  are	  the	  people	  who	  live	  closest	  to	  the	  
environment,	  who	  still	  haul	  water	  and	  are	  important	  caretakers	  of	  the	  land	  and	  deserve	  
to	  know	  what	  type	  of	  pollution	  is	  impacting	  their	  way	  of	  life.	  	  	  
	  
Sincerely,	  	  
	  
	  
	  
	  
Jihan	  Gearon	  
Executive	  Director	  
Black	  Mesa	  Water	  Coalition	  
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At NGS and 
elsewhere, there are 
other ways to 
generate electricity 
that are less harmful 
to the environment, 
and more 
economically 
beneficial to tribal 
communities and to 
surrounding areas. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



1. INTRODUCTION 



Mining coal and burning it for electricity, two of the most environmentally destructive industries in 



America, cast a long and dirty shadow over the Navajo Reservation. The Navajo Generating Station 



(NGS) and the Kayenta coal mine damage the land and the people around them: scarce water supplies 



are used up; air emissions harm the health of neighboring communities and add to global warming; and 



the commitment to coal blocks other, more sustainable paths to development.  



In exchange for these harms, the economy of coal offers little to the Navajo 



Nation. Despite the misleading name, the “Navajo” Generating Station is 100 



percent owned and controlled by outside businesses and government agencies. 



While NGS and the Kayenta mine provide employment and revenues, they 



inhibit other alternatives that could provide greater economic benefits, within 



a context of clean development and community control.  



There are powerful interests committed to the continuing operation of NGS. 



With a capacity of 2,250 megawatts (MW), it is the largest coal-burning power 



plant in the western United States. Although it is almost 40 years old, it is 



newer and more efficient than many other coal plants. The federal government 



owns one-fourth of NGS and uses its share of the plant’s electricity to power 



the Central Arizona Project, the long, uphill aqueduct that supplies water to Phoenix, Tucson, and other 



central Arizona communities. The other owners of NGS profit from its ability to produce electricity at a 



seemingly low cost—since the true costs are hidden from view. 



The issues addressed in this study are relevant both to the controversies surrounding NGS, and to 



broader questions of environmental justice. The bedrock of our analysis is the reality and the promise of 



renewable energy: at NGS and elsewhere, there are other ways to generate electricity that are less 



harmful to the environment, and more economically beneficial to tribal communities and to surrounding 



areas. Over the past 10 years, tribal organizations and communities have supported the growth of 



grassroots voices, urging council delegates and local leaders to make sound and healthy decisions. 



Today, the utilities that own and operate power plants are facing tribal nations and other host 



communities at a crossroads: they can struggle to prolong the lives of aging coal plants, or they can 



develop the abundance of clean energy resources that offer a more sustainable future. 



The sustainable future described here is not a recipe for poverty. It does not call for sacrificing the jobs 



and incomes offered by existing energy projects. Just the opposite: the sustainable alternative replaces 



those economic benefits with more secure, longer-term employment and development. At the same 



time, renewable energy respects the sanctity of sunlight, earth, wind, and water, allowing communities, 



agriculture, and traditional ways of life to coexist with the production of energy and the creation of new 



jobs and skills. The opportunities for community control of renewable resources provide the foundation 



for path-breaking advances in grassroots democracy. 
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2. THE HIDDEN COSTS OF NGS 



2.1. NGS vs. the Environment 



Environmental regulations are beginning to constrain the continued operation of NGS. Although it is a 



relatively new plant with some environmental controls in place, it is not in compliance with federal rules 



regulating regional haze pollution or with the new Mercury and Air Toxics Standard (MATS). The U.S. 



Environmental Protection Agency’s (EPA’s) proposed finding on haze standards would require the 



installation of selective catalytic reduction (SCR) systems to reduce NOx (nitrogen oxide) emissions from 



all three NGS units. MATS compliance may require installation of controls such as activated carbon 



injection (ACI) systems or baghouses. The EPA’s obligation to regulate greenhouse gas emissions from 



existing power plants, which is now under discussion in Washington, could pose further challenges to 



coal plants such as NGS, which emits millions of tons of carbon dioxide each year. Meanwhile, the Los 



Angeles Department of Water and Power, which owns 21 percent of NGS, is prohibited by California law 



from making long-term investments in coal plants, and is planning to sell its share of NGS by 2015. NV 



Energy, owner of 11 percent of NGS, is divesting all its coal capacity and plans to sell its share of the 



plant by 2019. 



Both SCRs and baghouses are major expenses that would make NGS much less profitable to operate. 



EPA has already offered an extension in the timeline for installing SCR, postponing this requirement until 



2021-2023. A recent proposal endorsed by NGS owners, a few environmental groups, and the Navajo 



Nation leadership would agree to close one unit of NGS by 2020, in exchange for postponing the 



requirement of installing SCR on the remaining two units until 2030. See the appendix for a more 



detailed account of the effects of environmental regulations on NGS. 



Year after year, NGS causes other environmental impacts as well. The plant uses up to 34,000 acre-feet 



of water per year from Lake Powell, nearly 70 percent of Arizona’s allotment of water from the Upper 



Basin of the Colorado River. Until recently, NGS paid a ludicrously low $7 per acre-foot for this water, 



while other water users in the region pay significantly more per acre-foot.0F



1 Coal mining at Kayenta 



pollutes the Black Mesa region. And the air pollution emitted from NGS has harmful effects on the 



health of surrounding communities. 



                                                           



1
 US Bureau of Reclamation, “Glen Canyon Unit Colorado River Storage Project Contract For Water Service From Lake Powell,” 



Contract No. 14-06-400-5033, January 17, 1969, available at: https://docs.google.com/file/d/0BzAD-
1g8l2r1N2M5M2FhMDYtMDI0Ny00MzFjLWIyODgtZjRiYzEyODMzM2Qz/edit?hl=en; Central Arizona Project, “Final 2013-2018 
Rate Schedule,” June 7, 2012, available at: http://www.cap-az.com/Portals/1/Documents/2012-06/Approved%202013-
2018%20CAWCD%20Final%20Water%20Rate%20Schedule.pdf; see also 
http://indiancountrytodaymedianetwork.com/2013/05/20/arizona-generating-station-needs-benefit-navajos (Peabody 
Western Coal Company pays $471 per acre-foot for lease of Navajo Aquifer Water and was paying over $1,000 per acre foot 
from 1997-2007) 





https://docs.google.com/file/d/0BzAD-1g8l2r1N2M5M2FhMDYtMDI0Ny00MzFjLWIyODgtZjRiYzEyODMzM2Qz/edit?hl=en


https://docs.google.com/file/d/0BzAD-1g8l2r1N2M5M2FhMDYtMDI0Ny00MzFjLWIyODgtZjRiYzEyODMzM2Qz/edit?hl=en


http://www.cap-az.com/Portals/1/Documents/2012-06/Approved%202013-2018%20CAWCD%20Final%20Water%20Rate%20Schedule.pdf


http://www.cap-az.com/Portals/1/Documents/2012-06/Approved%202013-2018%20CAWCD%20Final%20Water%20Rate%20Schedule.pdf


http://indiancountrytodaymedianetwork.com/2013/05/20/arizona-generating-station-needs-benefit-navajos
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2.2. NGS vs. Health 



NGS, despite its existing environmental controls, continues to emit pollutants that injure the health of 



surrounding communities. There are no local studies of these effects, but estimates can be developed 



from national studies of coal plant impacts. 



A 2010 study by Abt Associates on behalf of the Clean Air Task Force estimates the deaths and other 



health effects attributable to fine particle pollution from coal-fired power plants. Fine particle emissions 



are very dangerous pollutants, made up of soot, heavy metals, sulfur dioxide, and nitrogen oxides. The 



most dangerous particles are the smallest ones (less than 2.5 microns in diameter). These particles are 



so tiny they can bypass the lung’s natural defenses and enter the bloodstream, where they can be 



transported to vital organs such as the heart and brain. The health impacts from fine particles are felt 



most severely by the most vulnerable among us—the elderly, children, and those who already suffer 



from respiratory diseases such as asthma or bronchitis. The Abt study finds that every year more than 



13,000 deaths and tens of thousands of cases of chronic bronchitis, acute bronchitis, asthma, congestive 



heart failure, acute myocardial infarction, dysrhythmia, ischemic heart disease, chronic lung disease, and 



pneumonia are attributable to fine particle pollution from U.S. coal plant emissions. 1F



2
  



Table 1 shows the estimated incidence of certain types of health impacts due to the amount of fine 



particle pollution emitted from NGS.  



Table 1. Death and disease attributable to fine particle pollution from NGS 



Type of Impact 0BAnnual Incidence 



Deaths 16 
Heart attacks 25 
Asthma attacks 300 
Hospital admissions 12 
Chronic bronchitis 11 
Asthma ER visits 15 



  Source: "Find Your Risk from Power Plant Pollution," Clean Air Task Force interactive table, accessed December 19, 2013.  



3. NGS AND THE NAVAJO ECONOMY 



The main argument in favor of NGS, for the Navajo Nation, is that it creates jobs and incomes. An 



analysis from Arizona State University (ASU) estimating Navajo employment resulting from NGS and the 



Kayenta mine projects that – if all three NGS units continue running – the power plant and mine directly 



create more than 800 well-paid Navajo jobs and indirectly lead to 500 other, more modestly paid jobs. 



In addition, the study projects that the lease payments and tax revenues from NGS and Kayenta create 



                                                           



2
 http://www.catf.us/fossil/problems/power_plants/existing/map.php?state=Arizona accessed August 23, 2013. 





http://www.catf.us/coal/problems/power_plants/existing/


http://www.catf.us/fossil/problems/power_plants/existing/map.php?state=Arizona
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1,500 Navajo jobs.2F



3
 Royalty payments from NGS to the Navajo Nation, now only about $3 million per 



year, are scheduled to increase to $44 million in 2019 as a result of lease renewal. The ASU study 



assumes an even higher total of payments from NGS plus Kayenta combined. 



The ASU study is unmistakably partisan, emphasizing, if not exaggerating, the benefits of NGS and 



Kayenta. All economic estimates are presented in 2020 dollars, which are likely to be 16 to 22 percent 



higher than the actual (2011) data used in the study. 3F



4
 No alternatives are discussed; the ASU report 



essentially compares NGS and the Kayenta mine to doing nothing that creates jobs. Not surprisingly, 



running NGS and Kayenta is better for the economy than doing nothing. 



The real economic issue, however, is the comparison between the current coal economy and an 



alternative based on renewable energy and sustainable development. Can the same levels of 



employment and income be created by an alternative that respects the integrity and importance of 



nature, protects human health, and relies on renewable energy? 



4. REPLACING NGS WITH JOB-PRODUCING RENEWABLE ENERGY 



If, as recently proposed, one of the three NGS units shuts down no later than 2020, this would mean a 



loss of about 280 well-paid jobs at NGS and Kayenta. If NGS royalty payments are proportionally 



reduced, it would also mean a loss of about $15 million in annual royalties. (It would, however, free up 



more than 11,000 acre-feet of water per year, a resource that could and should be put to use to support 



Navajo community development through economic activities such as irrigating potential Navajo 



farmlands.) 



Could these economic losses be replaced by renewable energy? The sun and the wind are among the 



most abundant, cheapest, and least damaging resources that can be harnessed to produce electricity. 



Years ago, these might have seemed like utopian dreams, far too expensive for practical use. But steady 



progress in development of the technologies and reduction in costs have turned solar and wind power 



into effective, affordable alternatives. What would it take for the Navajo Nation to replace one-third of 



the economic benefits of NGS with renewable energy? 



                                                           



3
 Anthony Evans, Tim James, Melissa Gamez, and Eva Madly, “Navajo Generating Station & Kayenta Mine: An Economic Impact 



Analysis for the Navajo Nation,” Arizona State University, April 2013. The study also estimates that a few hundred additional 
jobs are indirectly created by NGS and Kayenta; any large project would create jobs indirectly at similar rates. 



4
 The calculation of 2020 dollars is never explained in the ASU study, but one footnote mentions inflating 2011 data to 2020 



dollars using the IMPLAN model’s inflation forecast. IMPLAN forecasts price increases of 16 to 22 percent from 2011 through 
2020 for coal industry incomes and value added. 
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4.1. The Navajo Nation’s Potential for Renewable Development  



Several studies have confirmed that there is vast potential for solar and wind power in the Navajo 



Nation. A 2012 study by the National Renewable Energy Laboratory (NREL) of the U.S. Department of 



Energy, looking specifically at clean-energy alternatives to NGS, estimated that the Navajo Nation has an 



astonishing 1,200,000 MW of utility-scale solar capability, and nearly 1,800 MW of wind resource 



potential, 500 MW of which is of high quality (with a predicted capacity factor of 35 percent or more).4F



5 



A 2008 study of alternatives to the proposed Desert Rock power plant, done by Ecos Consulting for Diné 



Citizens Against Ruining our Environment (DinéCARE), provides maps identifying high-quality wind 



resources in Cameron and in several locations around Kayenta, and extensive high-quality solar 



resources in numerous areas of the Navajo Nation. 5F



6  



Finally, county-level studies by Northern Arizona University in 2007 identified the potential for wind 



energy in Coconino, Navajo, and Apache Counties, the three counties of Arizona that contain most of 



the Navajo Nation.6F



7 These studies identified more than 15,000 MW of commercially developable wind 



potential in the three counties, with 1,100 to 1,200 MW of it representing high-quality wind resources.7F



8 



The potential for large-scale renewable energy is also demonstrated by pilot projects and planning 



processes that are already underway. A 15 to 20 MW solar photovoltaic (PV) farm8F



9 is being developed in 



the southern portion of Coconino County by Pacific Blue Energy Corporation; due to the cooler 



temperatures associated with the elevation of the site, it will benefit from increased photovoltaic 



efficiency.9F



10 



                                                           



5
 D. J. Hurlbut, S. Haase, C.S. Tuchi, and K. Burman, “Navajo Generating Station and Clean-Energy Alternatives: Options for 



Renewables,” NREL, June 2012, pp. 16, 17. 
6



 DinéCARE, “Energy and Economic Alternatives to the Desert Rock Energy Project,” January 2008, maps on pp. 81, 87, available 



at http://www.creativegeckos.com/dinecare/pages/Coal/pdfs/Alternatives_to_Desert_Rock_Full_Report.pdf. 
7



 Susan K. Williams et al., Northern Arizona University, studies prepared for the Arizona Wind Working Group, April 2007: 



“Arizona Wind Energy Assessment: Apache County,” available at 
http://www.windpoweringamerica.gov/pdfs/wpa/az_counties_apache.pdf; “Arizona Wind Energy Assessment: Coconino 
County,” available at http://www.windpoweringamerica.gov/pdfs/wpa/az_counties_coconino.pdf; “Arizona Wind Energy 
Assessment, Navajo County,” available at http://www.windpoweringamerica.gov/pdfs/wpa/az_counties_navajo.pdf. 



8
 “Commercially developable” means Class 3-7 wind resources; “high-quality” means Class 4-7 wind resources. 



9
 While the original plans were for a 15-MW farm, the company has stated that 20 MW is possible, and the Solar Energy 



Industries Association believes that the development is, in fact, a 20 MW farm. 
10



 Becky Stuart, “Plans to develop 15 MW solar farm in Arizona underway,” PV Magazine, June 25, 2010, available at 



http://www.pv-magazine.com/news/details/beitrag/plans-to-develop-15-mw-solar-farm-in-arizona-
underway_100000284/#axzz2c3qUMpyK.  





http://www.creativegeckos.com/dinecare/pages/Coal/pdfs/Alternatives_to_Desert_Rock_Full_Report.pdf


http://www.windpoweringamerica.gov/pdfs/wpa/az_counties_apache.pdf


http://www.windpoweringamerica.gov/pdfs/wpa/az_counties_coconino.pdf


http://www.windpoweringamerica.gov/pdfs/wpa/az_counties_navajo.pdf


http://www.pv-magazine.com/news/details/beitrag/plans-to-develop-15-mw-solar-farm-in-arizona-underway_100000284/#axzz2c3qUMpyK


http://www.pv-magazine.com/news/details/beitrag/plans-to-develop-15-mw-solar-farm-in-arizona-underway_100000284/#axzz2c3qUMpyK
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The Boquillas Wind Project, under development by the Navajo Tribal Utility Authority (NTUA), is an 85-



MW wind farm located near Seligman, AZ, west of Flagstaff. It will be a 51 percent Navajo-owned 



enterprise. Salt River Project, the Arizona utility, has agreed to buy power from the project. 10F



11
 



The largest initiative to date, which unfortunately stopped just short of success, was the proposal for a 



500-MW wind farm at Gray Mountain in the Cameron chapter on the western edge of the Navajo 



Nation. Private developers were willing to provide the entire cost of the project, and to make payments 



to the Cameron chapter and the Navajo central government totaling $5 million per year; they also 



offered an option for later Navajo purchase of 20 percent of the project, at the cost of construction. 



Strongly supported by the Cameron chapter, the Gray Mountain project was debated for years. 



Although it was ultimately approved by the Navajo Nation Council (after defeating a veto by then-



President Joe Shirley), the delays drove away the developers and prevented construction. Three 



developers expressed serious interest in the project at various times during the lengthy negotiations. 11F



12
  



This record of experience with solar and wind development shows that renewable energy in the Navajo 



Nation is a viable investment, if the conditions are right. The Gray Mountain experience, in particular, 



shows that multiple outside investors are willing to pay the upfront costs of investment in wind power, 



and suggests that they might also be willing to pay annual royalties of $10,000 per MW (based on the 



offer of $5 million per year for the proposed 500-MW Gray Mountain project). 



4.2. Replacing NGS Jobs: A Renewable Energy Scenario 



If one unit, or one-third, of NGS closes, and the Kayenta mine also cuts back by one-third, then the 



Navajo Nation will lose roughly 280 well-paying jobs at those two enterprises. These jobs have extensive 



ripple effects throughout the economy, as the spending by workers and employers generates other jobs.  



What would it take to replace those 280 jobs with renewable energy?  



Roughly the same number of jobs would be created by building and operating 900 MW of renewable 



energy. For this analysis we assume 750 MW of wind and 150 MW of solar photovoltaics. This could, for 



instance, consist of a wind facility the size of the proposed wind farm at Gray Mountain, another wind 



farm of half that size, and new solar installations totaling 7 to 10 times the size of the Pacific Blue Energy 



Corporation solar project in Coconino County. Our scenario includes a majority of wind power solely in 



order to reduce costs; wind power is cheaper to build than solar power, per MW of capacity. Solar 



power creates slightly more jobs per MW than wind, so a 900 MW scenario that includes more than 150 



MW of photovoltaics would create even more jobs than our estimates.  



The renewable energy scenario creates three categories of jobs:  



                                                           



11
 Alastair Bitsoi, “Wind project holds promise for tribe,” Navajo Times, 4 August 2011, available at 



http://navajotimes.com/news/2011/0811/080411wind.php. 
12



 This story is described in multiple sources, including Cindy Yurth, “Waiting for a fair wind,” Navajo Times, November 29, 



2012, available at http://navajotimes.com/news/2012/1112/112912cam.php.  





http://navajotimes.com/news/2011/0811/080411wind.php


http://navajotimes.com/news/2012/1112/112912cam.php
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 Direct employment in building and maintaining wind and solar facilities;  



 Indirect and induced employment resulting from the same facilities; and  



 Jobs created by spending the royalties paid by the developers (or by spending the profits, if the 



facilities are owned by Navajo communities). 



The analysis is based on our ongoing research on renewable energy at Synapse Energy Economics, and 



relies in part on the IMPLAN and NREL JEDI economic impact models. 12F



13 IMPLAN is a widely used model, 



which was also used in the ASU report; JEDI is a model that focuses on renewable energy technologies. 



Direct employment 



Jobs are created both in building renewable energy facilities, and in maintaining and operating them 



after construction. Construction jobs happen once, when the facility is built; maintenance jobs continue 



year after year, throughout the lifetime of the facility. We have converted construction employment 



into permanent jobs by assuming it is spread out over 20 years. So, for example, we would convert 100 



person-years of construction into 5 permanent jobs.  



With this assumption, the direct employment under our 900 MW renewable energy scenario is shown in 



Table 2. The total is 284 jobs, roughly the same as the number of direct jobs that would be lost by 



shutting down one-third of NGS and the Kayenta mine. 



Table 2. Direct Employment in Renewable Energy 



  Direct employment 



 1BCapacity (MW) 2BConstruction Maintenance Total Direct 
Employment 



Wind power 750 92 129 221 
Solar photovoltaics 150 20 42 62 
Total 900 113 171 284 



 



Indirect and induced employment 



In addition to the direct jobs in construction and maintenance, wind and solar power create other types 



of employment. Economic models often distinguish between indirect jobs at other companies that sell 



products or services to the energy facilities, and induced jobs, created when workers at the facilities 



spend money on other products and services (for instance, jobs created when construction workers buy 



food or pay for auto repairs). For simplicity, we have combined these two categories, and refer to them 



both as “indirect” employment. There are almost 500 indirect jobs resulting from our scenario, as shown 



                                                           



13
 We used the IMPLAN dataset for Arizona; we modified some JEDI default values based on our own research on the evolution 



of renewable energy costs and characteristics. 
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in Table 3; about 300 are indirect results of construction, and 200 are indirect results of the ongoing 



maintenance expenditures. 



Table 3. Indirect Employment in Renewable Energy 



  Indirect employment 



 3BCapacity (MW) 4BConstruction Maintenance Total Direct 
Employment 



Wind power 750 179 162 341 
Solar photovoltaics 150 113 40 153 
Total 900 292 202 494 



 



Jobs created by royalty payments 



The third category of jobs results from royalty payments from energy developers to the Navajo Nation—



either to the central administration, to local chapters or communities, or both. Based on the Gray 



Mountain wind farm proposal, we assume that royalties will amount to $10,000 per MW per year. The 



ASU study estimates that royalty payments to the Navajo Nation create 17 jobs per million dollars at 



2020 prices; corrected for inflation, this is a little more than 20 jobs per million dollars at 2011 prices. As 



a result, the royalty payments assumed in our scenario would create more than 180 jobs, as shown in 



Table 4. 



Royalty payments, of course, only occur if the renewable energy projects are developed by outside 



developers. If they are developed by Navajo community groups, chapters, or the Navajo Nation as a 



whole, there may not be any royalty payments. In that case, we assume that local control of 



development will lead to profits from the projects, equal to at least the amount of royalties shown in 



Table 4, which will be in Navajo hands. Spending these profits should create at least as many jobs as the 



royalties shown in Table 4. 



Table 4. Employment due to royalty payments 



 5BCapacity (MW) 6BAnnual Royalties 7BEmployment 



Wind power 750 $7,500,000 153 
Solar photovoltaics 150 $1,500,000 31 
Total 900 $9,000,000 184 



 



Employment summary 



Table 5 summarizes the three categories of employment. Almost 1,000 jobs are created by a 900 MW 



renewable energy scenario that replaces one of the three units of NGS and one-third of the Kayenta 



mine. 
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Table 5. Summary of Employment Created by Renewable Energy 



  Total employment 



 8BCapacity (MW) 9BDirect Jobs Indirect Jobs Jobs from 
Royalties 



Total 
Employment 



Wind power 750 221 341 153 716 
Solar photovoltaics 150 62 153 31 246 
Total 900 284 494 184 962 



 



Significant investments are required to build these facilities and create these employment benefits. The 



estimated construction cost of our scenario is $1,463 million for wind turbines and $450 million for 



photovoltaics. Is this scenario, with capital costs of $1.9 billion, affordable? It is encouraging to see that 



investors were willing to pay the full costs of wind power development at Gray Mountain; this suggests 



that with clarity about leasing terms, private funding could be obtained for wind development. Solar 



power, with higher costs per MW, may still need some government subsidy—but the Navajo Nation, 



with some of the best solar potential in North America, is one of the places where this important 



technology is closest to profitability. Solar power may also be easier to install on a small-scale, 



community-controlled basis, providing practical experience with both renewable energy and grassroots 



involvement in economic development.  



5. OTHER ECONOMIC DEVELOPMENT OPPORTUNITIES THAT 



ARISE FROM REPLACING NGS WITH RENEWABLE ENERGY 



Replacing NGS with renewable energy would not only create jobs associated with the renewable energy 



investments, themselves; this approach would create opportunities for other desirable economic 



initiatives, which we address in the following sections. 



5.1. Water for Navajo Agriculture  



Agriculture is at the core of the traditional Navajo way of life. Much of the population is engaged in 



ranching and farming, raising sheep, cattle, and horses, as well as growing food. In the arid environment 



of the Navajo Nation, water is the limiting factor for the growth of food, pasture, and forage crops. The 



water now used by NGS could be redirected to enhance the prosperity of Navajo agriculture. 



U.S. government statistics provide a portrait of Navajo agriculture—although the important categories 



of food production for subsistence (non-marketed) consumption and for ceremonial uses are often 



under-reported. Five counties encompass most of the reservation: Apache, Coconino, and Navajo in 
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Arizona, and McKinley and San Juan in New Mexico.13F



14
 While some non-Indian areas are included in 



these counties, farms operated by American Indians account for more than 85 percent of either the 



total number of farms or total farm acreage in each county. 



Pastureland represents 94 percent of total farm acreage across the five counties. The main crops are 



vegetables, fruits, and forage crops (hay, grass silage, or greenchop), with a scattering of corn, wheat, 



beans, barley, sorghum, and oats. The most prosperous agricultural district is in San Juan County, which 



has more than half the irrigated acreage, and more than half the total acres of cropland, of the five-



county area. Outside of San Juan County, most farm revenues come from livestock, particularly from 



raising and selling cattle and sheep. (Although horse ownership is widespread, sales of horses are only a 



modest source of income.) One of the most important traditional occupations, weaving, is built on the 



availability of wool. The expansion of weaving, which could be a key part of a sustainable development 



strategy for the Navajo Nation, requires a reliable supply of wool. 



Only 14 percent of farms in the five-county area reported hiring farm labor; most are small, family-



operated farms. San Juan County is the only county where farmers as a whole reported making a profit 



on farming; according to the Census of Agriculture, farmers in the other four counties lost money. 



It is hard to exaggerate the importance, and the scarcity, of water for Navajo agriculture. According to 



the U.S. Department of Agriculture, “the average value of production for an irrigated farm was three 



times higher than conventional dry land farms that are non-irrigated.”14F



15 For the United States as a 



whole, 6.1 percent of farm acreage is irrigated; for Arizona and New Mexico as a whole, the percentage 



drops to 2.5 percent; for the five-county Navajo area, only 0.7 percent of farm acreage is irrigated. In 



2007 there were 78,000 irrigated acres in San Juan County, but less than 25,000 irrigated acres in the 



other four counties combined. 



Water problems are endemic to the region: a study of vulnerability and adaptation to climate change in 



semi-arid farms and ranches in Arizona found that water stress, and in particular drought, was “by far 



the most important climate-related concern among each of the ranchers interviewed,” and in particular 



among ranchers reliant on rain-fed pastures for livestock grazing.15F



16 Increasing the availability of water 



resources for ranchers and farmers in the region could have a substantial impact on livestock 



production, with the added bonus of potentially making these farms less susceptible to drought. 16F



17  



                                                           



14
 Data in this section are from the 2007 Census of Agriculture volumes for Arizona and New Mexico (the latest volumes 



available). 
15



 Glenn D. Schaible and Marcel P. Aillery, “Water Conservation in Irrigated Agriculture: Trends and Challenges in the Face of 



Emerging Demands,” USDA Economic Research Service, Economic Information Bulletin Number 99, September 2012. 
16



 Ashley R. Coles and Christopher A. Scott, “Vulnerability and adaptation to climate change and variability in semi-arid rural 



southeastern Arizona, USA,” Natural Resources Forum, Vol. 33 (No. 4), 2009, pp. 297-309. 
17



 Marcela Vasquez-Leon, Colin Thor West, and Timothy J. Finan, “A comparative assessment of climate vulnerability:  



agriculture and ranching on both sides of the US-Mexico border,” Global Environmental Change, Vol. 13 (2003), pp. 159-173. 
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Livestock may fare better than many crops under arid conditions, and sheep are said to be able to 



tolerate water restriction better than many animals.17F



18
 For any livestock, however, a lack of water, 



particularly when paired with heat, has adverse effects on animal health. 18F



19
 Water requirements rise 



when it gets hot: the daily water intake of beef cattle increases by about 50 percent when the 



temperature jumps from 80° to 90° F.19F



20
  



Water rights: the unfulfilled promise 



Throughout the western United States, water rights are complex and contested. Facing many powerful 



groups with rival claims, the Navajo Nation has been unable to secure legal rights to its promised share 



of major water bodies. The expansion of irrigated agriculture in San Juan County reflects, in part, the 



earlier success in establishing Navajo rights to significant amounts of water from the San Juan River 



(although a subsequent settlement, expanding the San Juan entitlement, was reached only recently and 



may face court challenges). In contrast, the near-absence of irrigation in the Arizona portion of the 



Navajo Nation reflects the failure to establish uncontested rights to Colorado River water—including the 



Little Colorado River, an important source of water for the southwestern Navajo region. 



It has been clear for decades that the Little Colorado River offers a key opportunity to expand water 



supplies and irrigation for Navajo communities. A 1981 engineering study for the U.S. Department of 



Interior, Bureau of Indian Affairs described the potential for a reservoir on the Little Colorado near 



Leupp, capable of storing 77,000 acre-feet of water and irrigating 20,000 acres of farmland at minimal 



cost.20F



21 A detailed study by the Navajo Nation’s Division of Natural Resources identified prospects for 19 



projects along the Little Colorado, providing irrigation to more than 40,000 acres and creating more than 



500 new jobs in agriculture.21F



22 Most of the potential irrigated acres and jobs were in Leupp, Birdsprings, 



and Cameron. 



Resolution of the still-unsettled water rights on the Little Colorado and elsewhere is crucial to the future 



of Navajo agriculture—and has the potential to employ hundreds of people, helping to replace the jobs 



at NGS and Kayenta. The 34,000 acre-feet of water from Lake Powell, now used at NGS, could be 



redirected to expand drinking water supplies and to contribute to irrigation in the western parts of the 



Navajo Nation. Both a clear settlement of water rights and a rejection of water-wasting technologies 



such as coal combustion are needed to create a sustainable future for the Navajo Nation. 



                                                           
18



 A. Sahoo, Davendra Kumar, and S.M.K. Naqvi (Eds.), “Climate Resilient Small Ruminant Production,” National Initiative on 



Climate Resilient Agriculture, Izatnagar, India, 2013. 
19



 Sahoo et al. 2013. 



20
 “Nutrient Requirements of Beef Cattle: Seventh Revised Edition, 1996,” National Academy Press, Washington, D.C., 1996,  p. 



81. 
21



 Morrison-Maierle, Inc., Navajo Water Resources Evaluation, Volume XIII, “Little Colorado River Basin Resources and 



Development Plan,” 1981. 
22



 Jacques Seronde, “Little Colorado River Basin Irrigation Projects: Preliminary Cost-Benefit Estimates,” 1992. 
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5.2. Ecotourism: The Untapped Potential 



Mining and burning coal interferes with another important opportunity for sustainable development, 



namely, the creation of an ecotourism industry. Tourists will not be offended by clean, non-polluting 



solar panels and wind turbines; indeed, environmentally oriented visitors may find renewable energy to 



be an attraction. In contrast, tourists do not generally choose to spend time around coal mines and coal-



burning power plants. 



Currently there is very little tourism in the Navajo Nation. Those who do visit major attractions such as 



Monument Valley or Canyon de Chelly often stay outside the Navajo territory, coming in and out on 



buses, or else stay in a few facilities operated by national hotel chains. The Navajo tourism website lists 



just 14 hotels with a total of less than 1,200 rooms, along with a handful of smaller lodgings, in the 



entire 27,000 square miles of the Navajo Nation.22F



23
 Restaurants, tour guides, and other tourism services 



are similarly sparse.  



Ecotourism, motivated by the desire to visit undisturbed natural areas and traditional cultures, is one of 



the fastest-growing forms of tourism. American Indian tribes in general have been slow to develop 



ecotourism markets, as noted in a study of the Standing Rock Sioux Reservation. 23F



24 That study found a 



substantial untapped market for ecotourism, noting the need to ensure the compatibility of new 



tourism ventures with Sioux culture and values. 



The need for clear communication about conflicting values and priorities is highlighted in a case study of 



proposals for ecotourism development in Gallup, New Mexico, involving the Churchrock chapter of the 



Navajo Nation.24F



25 Initiated by non-Navajo groups in Gallup, the project called for expansion of biking and 



hiking trails, including a major Pyramid Peak loop trail. Cross-cultural misunderstandings and clashing 



attitudes toward land use hindered project planning and defeated the most ambitious proposal; 



although the Gallup area has an extensive trail system, the loop trail for Pyramid Peak was never built. 



On the other hand, the potential for community-controlled development of ecotourism remains an 



attractive alternative. One notable success story is the development of ecotourism facilities and 



renewable energy by the Ramona Band of Cahuilla Indians. 25F



26 Located in a remote area of southern 



California, the Ramona Band has developed an off-the-grid, renewable energy-based economy centered 



on ecotourism enterprises. Their goal is to present alternative energy education combined with 



programs highlighting Cahuilla cultural traditions, and to attract visitors interested in this experience. 



Renewable energy sources now provide 90 percent of all energy used in the Ramona Reservation. 



                                                           



23
 http://www.discovernavajo.com. 



24
 Robert R. Hearne and Sheldon Tuscherer, “Stated Preferences for Ecotourism Alternatives on Standing Rock Sioux 



Reservation,” 2008, Great Plains Research 18, pp. 131-142. 
25



 Marcella LaFever, “Empowering Native Americans: Communication, Planning, and Dialogue for Eco-Tourism in Gallup, New 



Mexico,” 2011, Journal of International and Intercultural Communication 4, no. 2, pp. 127-145. 
26



 See their website, http://www.ramonaband.com/index.html.  





http://www.discovernavajo.com/


http://www.ramonaband.com/index.html
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Although it is a small-scale example, the experience of the Ramona Band is important evidence of the 



potential for an economy based on ecotourism and renewable energy. 



6. CONCLUSION 



Electricity from NGS looks like a bargain—but that is only because so many of the true costs are hidden. 



When the true costs are included, the renewable alternatives look much better, promoting sustainable 



development of clean, community-controlled resources. At present, some of the poorest people in the 



region, in the Navajo Nation, are absorbing the true costs of coal power, subsidizing electricity used by 



others with the health of their people and their land. Economic and environmental justice demands a 



different solution. 



Naming the problem is not enough to solve it. Challenges remain—to implement policies based on the 



true costs of coal, and to allocate the gains and losses from a new energy strategy. The analysis 



presented here shows that the new energy strategy is worth working for, and that the challenges can be 



overcome.  



The prospects for renewable energy in the Navajo Nation are bright, with ample solar and wind 



potential confirmed by multiple studies. The renewable energy scenario developed here would replace 



the direct jobs lost by shutting down one of the three NGS units, as is now proposed. It would also 



create indirect jobs, for a total of almost 1,000 jobs—more than the number of jobs that would be lost 



by shutting one unit of NGS and one-third of the Kayenta mine. The harm to health in communities 



surrounding NGS and Kayenta would be reduced. As much as 11,000 acre-feet of water, one-third of the 



amount now consumed by NGS, would become available for other uses such as irrigation. Expansion of 



irrigation would strengthen agriculture in the Navajo Nation and would allow the expansion of weaving. 



Replacing fossil fuels with renewable energy would also boost the prospects for creation of an 



ecotourism industry, one of the important opportunities for sustainable Navajo development. 



The renewable energy scenario, as an alternative to NGS, affirms our fundamental connection with 



nature, relying on the sun and the wind to replace dirty and destructive industries. It protects the air, 



the land, the water, and traditional ways of life based on harmony with the environment. It is 



compatible with new initiatives to promote sustainable economic development of the Navajo Nation, 



seeking to reduce poverty, create community-controlled enterprises, and respect the natural world that 



we all depend on. It is, quite simply, a better way to live. 
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APPENDIX: ENVIRONMENTAL REGULATIONS AFFECTING NGS 



The Navajo Generating Station (NGS) is made up of three identical, supercritical steam generating units, 



each with a gross capacity of 803.1 MW (the net capacity is 750 MW, after subtracting energy needed to 



run the plant). NGS consumes about 8 million tons of low-sulfur bituminous coal each year from the 



nearby Kayenta coal mine on Black Mesa. The plant began operating in 1974 and provides electricity to 



customers in Arizona, California, and Nevada. It also supplies power to the Central Arizona Project, a 



massive pumping project that sends 1.5 million acre-feet of Colorado River water from western Arizona 



to central and southern Arizona for irrigation and municipal uses. From 2010 to 2012, NGS produced an 



average of 16,423 GWh of electricity (net) per year and had an average capacity factor of 78 percent. 26F



27
  



One of the largest coal-fired power plants in the country, NGS generates significant air emissions, 



including sulfur dioxide, nitrogen dioxide, particulate matter, and carbon dioxide, as shown in Table A1.  



Table A1. Emissions Summary for NGS  



Pollutant Rate (lb/MMBtu) Average annual total (tons/year) 



SO2 .055(1) 4,664(1) 



NOx .24(2) 19,302(1) 



PM .06(3) 5,099(4) 



CO2 205.2(1) 17,437,000(1) 
      Notes:  (1) Estimated from EPA Clean Air Markets Division (CAMD) data, 2010-2013 
                   (2) Based on current permit 
                   (3) From Sargent & Lundy SCR Cost Study 
                   (4) Estimated from (3) and EPA CAMD data, 2010-2013 
 



These emissions can affect visibility in nearby national parks such as Grand Canyon, Bryce Canyon, and 



Arches national parks, and can harm public health in surrounding communities. As the power plant 



closest to the Grand Canyon, NGS has been at the center of concerns about emissions that lead to haze. 



The greatest recent controversy about NGS costs and emission controls arose from the commitment to 



reduce haze in the region. 



Environmental Compliance Obligations  



NGS does have a number of environmental controls already in place, including hot-side electrostatic 



precipitators for particulate control and forced oxidation spray-type wet scrubbers, which remove 



approximately 92 percent of sulfur dioxide (SO2) emissions. The scrubbers require 130,000 tons of 



limestone and 3,000 acre-feet of water each year, and produce over 200,000 tons of gypsum as a 



saleable byproduct. In 2009, NGS also began installing low-NOx burners with separated over-fire air, 



                                                           



27
 EIA Form 923 Generation and Fuel. 
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which helped reduce emissions of nitrogen oxides (NOx) by approximately 40 percent from previous 



levels.27F



28
  



The plant is cooled with mechanical draft cooling towers and uses approximately 28,000 acre-feet of 



water from Lake Powell for cooling, scrubbing, boiler water, and other uses. 28F



29
 Finally, NGS was one of 



the first power plants built with a zero liquid discharge system and uses brine concentrators and a 



crystallizer to remove solids and produce distilled water for reuse in the plant. Much of the fly ash 



produced as a result of the combustion process is sold to make concrete or for “Flexcrete,” light-weight 



concrete blocks that are manufactured in Page and marketed to the Navajo community for use as 



homebuilding materials.29F



30
  



Despite its existing controls, NGS still faces significant costs to comply with current and future 



environmental regulations. The plant currently exceeds the mercury standard set in the 2011 Mercury 



and Air Toxics Standard (MATS). 30F



31
 Compliance may require installation of one or more Activated Carbon 



Injection (ACI) systems by April 2015 (or 2016, if a one-year extension is granted).  



In February 2013, EPA published its proposed best available retrofit control technology (BART) 



determination for addressing regional haze pollution from NGS. If finalized, the proposal would require 



the installation of selective catalytic reduction (SCR) systems on all three NGS units within five years of a 



final determination (thus the deadline will be in 2019 if the final rule is issued in 2014). EPA estimates 



that the total capital cost of SCR installation at NGS would be approximately $496 million, while a study 



by the consulting firm Sargent & Lundy (S&L),31F



32
 commissioned by NGS, estimated the cost of SCR 



installations at about $544 million.32F



33  



The S&L study also identified additional controls that may be needed in order to accommodate potential 



emissions increases caused by the SCR systems. According to S&L, SCR systems can increase sulfuric acid 



mist formation due to the oxidation of SO2 across the catalyst. If the SCR system cannot be designed to 



minimize increased sulfuric acid mist formation below the level that would affect the plant’s permit, dry 



sorbent injection (DSI) would be required upstream of the existing scrubber systems. S&L estimates that 



the addition of DSI systems would require an additional $3 million per unit. The additional sorbent 



injection could in turn lead to significant increases in particulate emissions. The existing electrostatic 



                                                           



28
 EPA CAMD Data 2004-2013. 



29
 NREL Report “Navajo Generating Station and Air Visibility Regulations: Alternatives and Impacts,” revised March 15, 2012.  



30
 Jonathan Thompson, “Ashes to houses: One of coal’s big messes is transformed into building blocks," High Country News, 



November 20, 2007. 
31



 See EPA Docket ID# EPA-R09-OAR-2013-0009-0004: mats_final_current_base_hap_inven. 
32



 Sargent & Lundy, “Navajo Generating Station SCR and Baghouse Capital Cost Estimate Report, S&L report # SL-010214, 



revision D,” 2010, available at http://www.ngspower.com/pdfx/Jan2013/Sgt-Lundy_Cost_Study.pdf.  
33



 The main differences in the cost estimates stem from EPA using a lower interest rate for capital recovery (7 percent 



compared to S&L’s 9.8 percent) over a longer equipment life period (30 years compared to S&L’s 20 years). EPA also 
eliminated AFUDC, owners’ legal costs and insurance, and other miscellaneous owners’ costs that S&L included in its 
estimate. 





http://www.ngspower.com/pdfx/Jan2013/Sgt-Lundy_Cost_Study.pdf
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precipitators (ESPs) and wet scrubbers may be able to control the additional particulate emissions in 



order to maintain the plant’s permitted levels; however, if the DSI systems increase particulate 



emissions beyond the existing equipment’s ability to remove them, pulse jet fabric filters (baghouses) 



would be required. S&L estimates that baghouses at NGS would add another $160-$220 million in costs 



to each unit.  



Table A2. Particulate Control Costs for NGS  



Control 10BEPA Estimate of Total 
Capital Cost 



S&L Estimate of Total 
Capital Cost 



SCR $496,000,000 $544,000,000 
SCR + DSI N/A $554,000,000 
SCR + DSI + Baghouse N/A $1,130,000,000 



 



In its proposed BART determination, EPA also proposed an alternative that would allow NGS to delay 



SCR installation until 2021 for unit 1, 2022 for unit 2, and 2023 for unit 3. EPA claims that NGS may need 



more time to plan for installation of the SCR systems due to numerous uncertainties regarding the 



plant’s lease, right-of-way renegotiations, and obligations under the National Environmental Policy Act 



(NEPA). EPA is authorized to allow alternative BART proposals, “provided the alternative results in 



greater reasonable progress than would have been achieved through installation of BART” and EPA 



“must ensure that all necessary emission reductions occur during the period of the first long-term 



strategy for regional haze, or in 2018 for States [including Arizona] that were required to submit regional 



haze SIPs in December 2007.”33F



34
  



EPA justifies this delay as “better than BART” by arbitrarily tilting the scales in favor of the new 



alternative. It does so by double-counting the benefits of the installation of low-NOx burners at NGS in 



2009-2011. If NGS had waited until 2018 to install low-NOx burners, as it perhaps could have under 



prevailing regulations, then cumulative NOx emissions from 2009 through 2018 would have been about 



100,000 tons higher. To calculate emissions under its alternative proposal, EPA first calculates 



cumulative emissions under the alternative, including the benefits of early installation of low-NOx 



burners. These emissions are higher than under the original BART proposal. EPA then gives NGS roughly 



100,000 tons of emissions credit for the “early and voluntary” installation of low-NOx burners, despite 



the fact that it has already counted this emission reduction once. Stripped of double counting, EPA’s 



own numbers show that, in reality, this allegedly “better than BART” alternative will result in an increase 



of more than 50,000 tons in cumulative NOx emissions from NGS over the period of 2009-2044.34F



35 This 



means more pollution for the communities living around the NGS plant, and more haze throughout the 



region. 



                                                           
34



 78 Fed. Reg. 8274, 8288 (February 5, 2013). 



35
 See 78 Fed. Reg. 62509, 62515 - Table 2 (October 22, 2013). 
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On September 25, 2013, EPA signed a supplemental proposal35F



36
 approving as “better than BART” a 



proposal by the Technical Work Group (TWG), a group of stakeholders that include the owners of NGS, 



the Department of the Interior, Environmental Defense Fund, Western Resource Advocates, and the 



Navajo Nation leadership. The TWG alternative establishes a lifetime cap on NOx emissions from 2009-



2044 that is equivalent to the cumulative emissions that would be emitted by NGS during the same 



period under EPA’s original BART determination – but it does so by again double-counting the benefits 



of early introduction of low-NOx burners. The TWG alternative does not commit to one particular course 



of action; instead, it offers multiple possible scenarios for meeting its emission reduction goal. One 



widely discussed option would involve shutting down one unit by the end of 2019 and installing SCR on 



the remaining two units by the end of 2030. TWG, however, offered several other alternatives, all of 



which were described as being “better than BART,” postponing until a later date the decision about 



which one would actually be pursued.  



Like the “better than BART” proposal offered by EPA, none of the TWG alternatives actually reduces 



emissions as much or as quickly as EPA’s original BART determination. Instead, the TWG alternative also 



avails itself of the double-counting “credit” for the early installation of low NOx burners that EPA applied 



to its own alternative proposal. This would lead actual NOx emissions to be well in excess of EPA’s BART 



determination. For instance, extrapolating from EPA’s numbers, the option in which one unit of NGS is 



shut down at the end of 2019 and SCRs are installed on the remaining two units at the end of 2030 



would result in almost 100,000 additional tons of NOx36F



37 emitted from NGS over the period from 2009-



2044, compared to the original BART proposal.  



Figure A1. 2009-2044 Total NOx emissions without low-NOx burner credit 



 



As Figure A1 above shows, without the extra reductions from the double-counting credit, none of these 



alternatives is actually better than BART for those living and breathing near NGS.  



                                                           



36
 78 Fed Reg. 62509 (October 22, 2013). 



37
 See Table 2 from 78 Fed. Reg. at 62515: assuming a 1/3 reduction in total emissions for the retirement of one unit at the end 



of 2019 and an 80 percent reduction in NOx beginning in 2031 from the installation of SCR. 
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Despite its lack of a defined strategy—or actual emission reduction improvements over the BART 



determination—EPA has proposed to find that the TWG alternative, or family of alternatives, is “better 



than BART.”           



Carbon Dioxide Regulation 



With the addition of SCR systems to control NOx, and especially if DSI and baghouses are included for 



sulfuric acid mist and particulate control, NGS will likely be well-positioned to comply with potential 



future air quality regulations, such as more stringent particulate matter and ozone standards. However, 



even at over a billion dollars for the combination of SCR, DSI, and baghouses, these controls may not be 



the most significant economic challenge facing NGS. The costs of greenhouse gas regulation could be 



much worse for the plant’s future prospects. As shown in Table A1, NGS emits as much as 17 million 



tons of CO2 per year; costs per ton charged on those emissions will quickly become a major economic 



burden on the plant. 



Greenhouse gases are already being regulated by the EPA through the New Source Review (NSR) and 



Prevention of Significant Deterioration (PSD) programs. Recently, EPA proposed a CO2 emissions 



performance standard for new fossil fuel fired power plants, and President Obama has committed to 



adopt similar controls on existing fossil plants. In 2013, EPA amended its Social Cost of Carbon estimate 



(used in cost-benefit analyses of energy efficiency standards and other policies) to reflect a societal 



benefit of reducing carbon emissions of $43/ton in 2015, rising to $80/ton in 2050. 37F



38  



Many observers, including a growing number of electric utilities, believe that it is only a matter of time 



before power plants like NGS will have to start paying for the carbon emissions they dump into the 



atmosphere each year. Even at modest carbon prices, these costs could dwarf those of the most 



expensive SCR retrofit option for NGS. Figure A1, below, shows the estimated impact on the costs of 



energy from NGS of additional NOx controls (SCR and baghouse) as well as the addition of a carbon price 



averaging $16/ton over the next 30 years—a price much lower than EPA’s Social Cost of Carbon. This 



carbon price is the low-case estimate from the Synapse Energy Economics 2012 update on carbon 



pricing for utility planning; we offer it as a minimal estimate, and recommend consideration of our mid 



case and high price scenarios, as well.38F



39  



In Figure A1, the striped section at the top of each bar represents the effects of the Synapse low case 



carbon price, introduced in 2020. This figure demonstrates that, under such a carbon price scenario, it 



would be less economic to run Unit 2 than to buy power on the open market from an existing gas plant. 



At higher carbon prices, such as the Synapse mid case or high price scenario, NGS electricity would be 



                                                           



38
 These carbon costs were calculated at 2007 prices, and are often quoted in that form; we have adjusted them to 2013 prices. 



For the original data, see 
http://www.whitehouse.gov/sites/default/files/omb/inforeg/social_cost_of_carbon_for_ria_2013_update.pdf.  



39
 Rachel Wilson et al., “2012 Carbon Dioxide Price Forecast,” Synapse Energy Economics, October 2012, available at 



http://www.synapse-energy.com/Downloads/SynapseReport.2012-10.0.2012-CO2-Forecast.A0035.pdf.  





http://www.whitehouse.gov/sites/default/files/omb/inforeg/social_cost_of_carbon_for_ria_2013_update.pdf


http://www.synapse-energy.com/Downloads/SynapseReport.2012-10.0.2012-CO2-Forecast.A0035.pdf
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far more expensive than getting power from either new or existing gas plants. Since the economics of 



the three units are virtually identical, the same conclusions apply to Units 1 and 3.  



Figure A1. Costs of NGS vs. Gas Plants  
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BY	  CERTIFIED	  MAIL	  –	  RETURN	  RECEIPT	  REQUESTED	  



	  
	  
December	  12,	  2014	  
	  
Renee	  Wynn	  
Chief	  FOIA	  Officer	  
Acting	  Assistant	  Administrator,	  Office	  of	  Environmental	  Information	  
U.S.	  EPA,	  Region	  9	  
(OPPA-‐2)	  
75	  Hawthorne	  Street	  
San	  Francisco,	  CA	  94105	  
r9foia@epa.gov	  	  
	  
	   Re:	   Freedom	  of	  Information	  Act	  Request	  	  
	   	   (Response	  Deadline	  20	  Working	  Days):	  



Records	  related	  to	  the	  Technical	  Working	  Group	  and	  EPA’s	  final	  BART	  
Determination	  for	  NGS	  



	  
Dear	  Ms.	  Wynn,	  
	  
On	  behalf	  of	  To’	  Nizhoni	  Ani,	  Black	  Mesa	  Water	  Coalition,	  and	  Diné	  Citizens	  Against	  Ruining	  
the	  Environment	  (CARE),	  the	  undersigned	  attorneys	  hereby	  submit	  this	  Freedom	  of	  
Information	  Act	  (“FOIA”)	  request	  pursuant	  to	  5	  U.S.C.	  §552(a).	  	  Please	  provide	  your	  written	  
confirmation	  (preferably	  by	  e-‐mail	  or	  facsimile)	  upon	  the	  receipt	  of	  this	  request.	  
	  
BACKGROUND	  
	  
The	  Navajo	  Generating	  Station	  (“NGS”)	  is	  a	  2,250-‐megawatt	  coal	  fired	  power	  plant	  located	  
near	  Page,	  Arizona	  and	  is	  one	  of	  the	  largest	  sources	  of	  NOx	  emissions	  in	  the	  entire	  United	  
States.	  74	  Fed.	  Reg.	  44,317.	  	  These	  NOx	  emissions	  cause	  regional	  haze,	  or	  interference	  with	  
perceptible	  visibility,	  in	  over	  11	  national	  parks	  and	  wilderness	  areas	  surrounding	  NGS.	  
	  
As	  part	  of	  the	  Clean	  Air	  Act	  (“CAA”),	  the	  United	  States	  Environmental	  Protection	  Agency	  
(“EPA”)	  is	  required	  to	  regulate	  NOx	  emissions	  at	  NGS	  and	  make	  a	  best	  available	  retrofit	  
technology	  (“BART”)	  determination	  for	  the	  power	  plant.	  42	  U.S.C.	  §7491(b).	  	  In	  February	  
2013,	  the	  EPA	  issued	  a	  proposed	  BART	  Determination	  for	  NGS	  and	  invited	  stakeholders	  to	  
suggest	  additional	  BART	  alternatives.	  
	  
On	  July	  26,	  2013,	  a	  stakeholder	  group	  known	  as	  the	  Technical	  Work	  Group	  (“TWG”)	  
submitted	  an	  agreement	  that	  proposed	  an	  alternative	  to	  the	  EPA’s	  proposed	  BART.	  	  The	  
TWG	  was	  composed	  of	  representatives	  from	  Central	  Arizona	  Water	  Conservation	  District	  
(CAWCD),	  the	  Environmental	  Defense	  Fund	  (EDF),	  the	  Gila	  River	  Indian	  Community,	  the	  
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Navajo	  Nation,	  Salt	  River	  Project	  on	  behalf	  of	  itself	  and	  the	  other	  non-‐federal	  owners,	  U.S.	  
Department	  of	  Interior,	  and	  Western	  Resource	  Advocates	  (WRA).	  	  	  
	  
	  
The	  EPA	  attended	  an	  opening	  session	  of	  a	  “kick-‐off”	  meeting	  for	  the	  TWG	  on	  March	  21,	  
2013.	  	  Thereafter,	  the	  EPA	  claims	  that	  it’s	  involvement	  with	  the	  TWG	  was	  limited	  and	  that	  
the	  agency	  did	  not	  participate	  in	  the	  TWG	  and	  was	  not	  involved	  in	  any	  of	  the	  discussions	  
leading	  to	  submittal	  of	  the	  TWG	  Agreement.	  Fed.	  Reg.	  46516.	  
	  
In	  September	  2013,	  the	  EPA	  issued	  a	  Supplemental	  Proposal	  called	  the	  TWG	  Alternative	  
that	  is	  based	  upon	  the	  TWG	  Agreement.	  	  In	  July	  2014,	  the	  EPA	  issued	  a	  final	  rule	  adopting	  
the	  TWG	  Alternative	  as	  a	  “better	  than	  BART”	  alternative.	  	  This	  final	  agency	  action	  is	  
published	  in	  the	  Federal	  Register	  and	  entitled	  “Approval	  of	  Air	  Quality	  Implementation	  
Plans;	  Navajo	  Nation;	  Regional	  Haze	  Requirements	  for	  Navajo	  Generating	  Station;	  Final	  
Rule.”	  79	  Fed.	  Reg.	  153	  (August	  8,	  2014).	  	  	  
	  
REQUESTED	  DOCUMENTS	  
	  
Please	  provide	  any	  and	  all	  documents	  and	  communications	  in	  the	  possession	  of	  the	  
EPA	  from	  August	  2009	  to	  the	  present	  that	  identify,	  discuss,	  mention,	  refer,	  and/or	  
are	  related	  to	  the	  TWG.	  	  	  
	  
In	  fulfilling	  this	  request,	  communication	  should	  be	  given	  its	  broadest	  possible	  definition	  
and	  refers	  to	  both	  intra-‐and-‐inter	  agency	  communications,	  third	  party	  communications,	  
any	  oral	  statement,	  dialogue,	  colloquy,	  discussion	  or	  conversation,	  and	  also	  means	  any	  
transfer	  of	  thoughts	  or	  ideas	  between	  persons	  by	  means	  of	  documents	  such	  as	  letters,	  
memorandums,	  etc.,	  and	  includes	  any	  transfer	  of	  data	  from	  one	  location	  to	  another	  by	  
conventional,	  electronic	  or	  similar	  means.	  



	  
In	  fulfilling	  this	  request,	  document	  should	  be	  given	  its	  broadest	  possible	  meaning	  and	  
include,	  but	  not	  be	  limited	  to,	  any	  written,	  typed,	  printed	  or	  marked	  paper	  or	  material	  of	  
any	  kind	  or	  any	  other	  tangible	  thing	  which	  by	  whatever	  means	  physically	  recorded	  data	  or	  
information,	  whether	  signed	  or	  unsigned,	  in	  draft	  or	  final	  form,	  which	  is	  in	  your	  custody,	  
possession	  or	  control	  or	  is	  known	  to	  you.	  This	  term	  includes,	  but	  is	  not	  limited	  to,	  the	  
following	  items:	  records,	  notes,	  graphs,	  maps,	  tables,	  charts,	  notebooks,	  memoranda,	  
copies,	  photocopies,	  lists,	  personal	  records,	  intra	  office	  or	  interoffice	  communications,	  
telephone	  messages,	  letters,	  telegrams,	  correspondence,	  instructions,	  specifications,	  
contracts,	  addenda,	  business	  records,	  billing	  statements,	  checks,	  forms,	  receipts,	  minutes	  or	  
notes	  reflecting	  the	  substance	  of	  meetings	  and/or	  conferences	  and/or	  telephone	  
conversations	  and/or	  communications,	  telephone	  logs,	  records	  of	  the	  transmittal	  or	  receipt	  
of	  correspondence	  and/or	  documents	  and/or	  other	  tangible	  items,	  ledgers,	  financial	  
statements,	  microfilm,	  tape	  or	  disk	  (disc)	  recordings,	  electronically	  or	  magnetically	  stored	  
data	  or	  information	  and	  computer	  printouts,	  and	  every	  copy	  of	  any	  type	  of	  original	  
document	  which	  is	  not	  identical	  to	  the	  original,	  including	  without	  limitation,	  copies	  of	  
original	  documents	  containing	  notations.	  
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In	  order	  to	  conserve	  paper	  resources,	  electronic	  copies	  of	  the	  records	  are	  preferred	  where	  
possible.	  	  However,	  please	  provide	  the	  records	  in	  the	  format	  that	  is	  most	  expeditious.	  



	  
Further,	  and	  in	  order	  to	  aid	  in	  understanding	  of	  the	  materials	  being	  requested,	  please	  
provide	  an	  index	  (preferably	  chronological)	  of	  the	  materials	  being	  provided	  and/or	  
withheld.	  
	  
This	  FOIA	  does	  not	  require	  EPA	  Region	  9	  to	  produce	  any	  documents	  currently	  posted	  to	  
Docket	  No.	  EPA–R09–OAR–2013–000 at www.regulations.gov.	  
	  
POTENTIALLY	  EXEMPT	  MATERIALS	  
	  
It	  is	  highly	  unlikely	  that	  the	  requested	  records	  are	  exempt	  from	  disclosure.	  	  However,	  if	  you	  
determine	  that	  portions	  of	  any	  records	  covered	  by	  this	  request	  are	  exempt	  from	  disclosure,	  
please	  separate	  the	  exempt	  portions	  from	  the	  nonexempt	  portions	  and	  provide	  copies	  of	  
the	  nonexempt	  portions.	  	  For	  any	  records	  that	  you	  determine	  to	  be	  exempt	  from	  release,	  
please	  provide	  us	  with	  a	  specific	  description	  of	  the	  record	  or	  portion	  of	  the	  record	  along	  
with	  a	  particularized	  description	  of	  the	  legal	  basis	  for	  withholding	  it.	  	  See,	  Vaughn	  v.	  Rosen,	  
484	  F.2d	  820,	  827	  (D.C.	  Cir.	  1973),	  cert.	  denied,	  415	  U.S.	  977	  (1974).	  
	  
When	  warranted,	  agencies	  have	  the	  option	  of	  either	  invoking	  or	  waiving	  the	  deliberative	  
process	  exemption	  (Exemption	  5)	  as	  a	  basis	  for	  withholding	  certain	  records.	  	  The	  Supreme	  
Court	  recently	  stated:	  	  	  
	  
Exemption	  5	  protects	  from	  disclosure	  "inter-‐agency	  or	  intra-‐agency	  memorandums	  or	  
letters	  which	  would	  not	  be	  available	  by	  law	  to	  a	  party	  other	  than	  an	  agency	  in	  litigation	  
with	  the	  agency."	  5	  U.	  S.	  C.	  §552(b)(5).	  	  To	  qualify,	  a	  document	  must	  thus	  satisfy	  two	  
conditions:	  its	  source	  must	  be	  a	  Government	  agency,	  and	  it	  must	  fall	  within	  the	  ambit	  of	  a	  
privilege	  against	  discovery	  under	  judicial	  standards	  that	  would	  govern	  litigation	  against	  
the	  agency	  that	  holds	  it.	  Department	  of	  Interior	  v.	  Klamath	  Water	  Users	  Protective	  
Association,	  121	  S.	  Ct.	  1060,	  1065	  (2001).	  
	  
To	  qualify	  for	  protection	  under	  Exemption	  5,	  the	  first	  condition	  a	  record	  must	  satisfy	  is	  that	  
“its	  source	  must	  be	  a	  Government	  agency.”	  Klamath	  Water	  Users	  Protective	  Association,	  121	  
S.	  Ct.	  1060,	  1065	  (2001),	  see	  5	  U.S.C.	  §	  551(1)(defining	  “agency”	  as	  “each	  authority	  of	  the	  
Government	  of	  the	  United	  States”).	  	  The	  second	  requirement	  is	  that	  the	  records	  would	  be	  
protected	  from	  disclosure	  by	  a	  legal	  privilege.	  	  Those	  privileges	  include	  the	  privilege	  for	  
attorney	  work	  product	  and	  the	  so-‐called	  "deliberative	  process"	  privilege,	  which	  covers	  
records	  reflecting	  advisory	  opinions,	  recommendations,	  and	  deliberations	  that	  are	  part	  of	  a	  
process	  by	  which	  Government	  decisions	  and	  policies	  are	  formulated.	  NLRB	  v.	  Sears,	  
Roebuck	  &	  Co.,	  421	  U.	  S.	  132,	  150	  (1975).	  	  The	  purpose	  of	  Exemption	  5	  is	  not	  to	  protect	  
Government	  secrecy	  pure	  and	  simple,	  and	  the	  Exemption's	  first	  condition	  is	  no	  less	  
important	  than	  the	  second;	  the	  communication	  must	  be	  "inter-‐agency	  or	  intra-‐agency,"	  5	  
U.	  S.	  C.	  §552(b)(5).	  	  
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The	  purpose	  of	  this	  privilege	  is	  to	  "allow	  agencies	  freely	  to	  explore	  possibilities	  engage	  in	  
internal	  debates,	  or	  play	  devil's	  advocate	  without	  fear	  of	  public	  scrutiny."	  Assembly	  of	  the	  
State	  of	  California	  v.	  United	  States	  Department	  of	  Commerce,	  968	  F.2d	  916,	  920	  (9th	  Cir.	  
1992).	  	  In	  order	  for	  the	  privilege	  to	  apply,	  the	  document	  must	  be	  both	  "predecisional"	  and	  
"deliberative."	  NLRB	  v.	  Sears,	  421	  U.S.	  at	  150-‐54.	  	  A	  "predecisional"	  document	  is	  one	  
"prepared	  in	  order	  to	  assist	  the	  agency	  decisionmaker	  in	  arriving	  at	  his	  decision."	  
Renegotiation	  Board	  v.	  Grumman	  Aircraft	  Eng'g	  Corp.,	  421	  U.S.	  168,	  184	  (1975).	  	  A	  
document	  is	  "deliberative"	  if	  it	  "exposes	  the	  mental	  processes	  of	  decision-‐makers."	  	  
Dudman	  Communications	  Corp.	  v.	  Department	  of	  Air	  Force,	  815	  F.2d	  1568	  (D.C.	  Cir.	  1987).	  	  	  
	  
As	  a	  result,	  "communications	  containing	  purely	  factual	  material	  are	  not	  typically	  within	  the	  
purview	  of	  Exemption	  5."	  Julian	  v.	  Department	  of	  Justice,	  806	  F.2d	  1411	  (9th	  Cir.	  1986),	  
aff'd,	  486	  U.S.	  1	  (1988).	  	  
	  
It	  is	  likely	  that	  that	  Exemption	  5	  will	  apply	  to	  few	  records	  responsive	  to	  this	  request,	  if	  any	  
at	  all.	  	  However,	  if	  the	  agency	  determines	  that	  portions	  of	  the	  requested	  information	  qualify	  
for	  Exemption	  5,	  the	  agency	  should	  attempt	  to	  redact	  any	  non-‐factual	  portions	  of	  the	  
information	  requested	  above.	  	  In	  so	  doing,	  please	  provide	  a	  detailed	  summary	  and	  
explanation	  of	  its	  redactions.	  	  	  
	  
Please	  take	  the	  necessary	  steps	  to	  ensure	  that	  any	  asserted	  exemption	  has	  not	  already	  been	  
waived	  by	  previous	  release	  to	  persons	  not	  covered	  by	  the	  exemption	  or	  other	  action	  of	  the	  
agency.	  	  Please	  note	  that	  waiver	  is	  not	  limited	  to	  the	  specific	  act(s)	  that	  waive	  the	  privilege.	  	  
Waiver	  extends	  past	  the	  specific	  act(s)	  to	  eliminate	  the	  ability	  to	  claim	  privileges	  regarding	  
all	  records	  concerning	  the	  same	  subject	  matter.	  	  
	  
In	  short,	  releasing	  information	  about	  this	  federal	  action	  is	  clearly	  within	  the	  public	  interest	  
and	  agency	  records	  may	  only	  be	  withheld	  based	  after	  application	  of	  the	  specific	  legal	  
provisions	  under	  FOIA	  to	  the	  specific	  contents	  and	  circumstances	  of	  records	  that	  may	  be	  
subject	  to	  witholdings.	  	  	  
	  
FEE	  WAIVER	  
	  
Pursuant	  to	  5	  U.S.C.	  §552(a)(4)(A)(iii),	  Black	  Mesa	  Water	  Coalition	  and	  To’	  Nizhoni	  Ani	  are	  
both	  non-‐profit	  organizations.	  	  To’	  Nizhoni	  Ani,	  Black	  Mesa	  Water	  Coalition,	  and	  Diné	  CARE	  
have	  the	  experience	  and	  expertise	  to	  review	  the	  requested	  materials.	  	  These	  groups	  use	  
FOIA	  to	  obtain	  information	  regarding	  the	  EPA’s	  final	  BART	  Determination	  for	  the	  Navajo	  
Generating	  Station	  in	  Page,	  Arizona.	  	  These	  groups	  do	  not	  seek	  this	  information	  for	  
commercial	  use.	  	  More	  information	  regarding	  these	  organizations	  can	  be	  found	  at:	  
	  
	   http://www.blackmesawatercoalition.org/whoweare.html	  	  
	  
The	  information	  requested	  concerns	  the	  operation	  and	  activities	  carried	  out	  by	  or	  on	  the	  
behalf	  of	  the	  U.S.	  EPA,	  an	  agency	  of	  the	  federal	  government.	  	  FOIA	  provides	  that	  agency	  
records	  shall	  be	  provided	  without	  charge	  “if	  disclosure	  of	  the	  information	  is	  in	  the	  public	  
interest	  because	  it	  is	  likely	  to	  contributes	  significantly	  to	  public	  understanding	  of	  the	  
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operations	  or	  activities	  of	  the	  government	  and	  is	  not	  primarily	  in	  the	  commercial	  interest	  
of	  the	  requester”	  5	  U.S.C.	  §552(a)(4)(A)(iii).	  
 
This	  fee	  waiver	  provision	  was	  adopted	  to	  facilitate	  access	  to	  agency	  records	  by	  what	  the	  
Court	  described	  as	  citizen	  "watchdog"	  organizations.	  See,	  Better	  Gov't	  Ass'n	  v.	  Department	  
of	  State,	  780	  F.2d	  86,	  88-‐89	  (D.C.	  Cir.	  1987).	  	  For	  this	  reason,	  Congress	  intended	  that	  the	  
provision	  be	  liberally	  construed	  in	  favor	  of	  waivers	  for	  noncommercial	  requesters.	  
McClellan	  Ecological	  Seepage	  Situation	  v.	  Carlucci,	  835	  F.2d	  1282,	  1284	  (9th	  Cir.	  1987).	  	  	  
 
Release	  of	  the	  records	  described	  in	  this	  request	  will	  primarily	  benefit	  the	  public	  and	  
substantially	  contribute	  to	  its	  understanding	  of	  the	  government’s	  policies	  and	  activities	  
concerning	  management	  of	  NGS	  and	  regulations	  of	  its	  NOx	  emissions.	  	  To’	  Nizhoni	  Ani,	  
Black	  Mesa	  Water	  Coalition,	  and	  Diné	  CARE	  seek	  to	  utilize	  the	  information	  obtained	  
through	  this	  request	  to	  assist	  in	  their	  understanding	  of	  NGS	  operations	  and	  the	  impacts	  of	  
NOx	  emissions	  to	  the	  community.	  	  	  
	  
If,	  for	  some	  reason,	  you	  should	  deny	  this	  request	  for	  a	  fee	  waiver,	  you	  should	  classify	  the	  
organizations	  as	  educational	  institution	  whose	  purpose	  is	  scholarly	  and	  scientific	  research	  
as	  those	  terms	  are	  used	  in	  5	  U.S.C	  §	  552(a)(4)(A)(ii)(II).	  	  These	  organizations	  are	  
grassroots,	  educational	  groups	  for	  the	  Navajo	  and	  Hopi	  people.	  	  	  
	  
This	  request	  is	  submitted	  with	  an	  expectation	  that	  such	  a	  waiver	  will	  be	  granted.	  	  However,	  
if	  a	  decision	  is	  made	  to	  deny	  this	  fee	  waiver	  request,	  please	  immediately	  inform	  
undersigned	  counsel	  of	  the	  cost	  of	  disclosing	  the	  above-‐described	  records	  if	  fees	  exceed	  
$100	  and	  we	  can	  discuss	  appropriate	  next	  steps.	  
	  
We	  look	  forward	  to	  your	  expedited	  response	  within	  twenty	  (20)	  working	  days.	  	  If	  a	  
response	  is	  not	  received	  within	  twenty	  (20)	  working	  days,	  this	  request	  will	  be	  deemed	  
denied.	  	  If	  you	  have	  any	  comments	  or	  questions	  regarding	  the	  request,	  please	  do	  not	  
hesitate	  to	  contact	  us.	  
	  
Sincerely,	  
	  
/s/	  Garrett	  Davey	   	   	   	   	  
Garrett	  Davey,	  Student	  Attorney	  
Environmental	  Law	  Clinic,	  Student	  Law	  Office	  
University	  of	  Denver	  Sturm	  College	  of	  Law	  
2225	  E.	  Evans	  Ave.,	  Suite	  335	  
Denver,	  CO	  80208	  
Ph:	  (309)-‐212-‐1655	  
Email:	  gdavey16@law.du.edu	  	  
	  
/s/	  Kelly	  Ledoux	  	   	   	   	   	  
Kelly	  Ledoux,	  Student	  Attorney	  	  
Environmental	  Law	  Clinic,	  Student	  Law	  Office	  
University	  of	  Denver	  Sturm	  College	  of	  Law	  
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2225	  E.	  Evans	  Ave.,	  Suite	  335	  
Denver,	  CO	  80208	  
Ph:	  (904)-‐614-‐0067	  
Email:	  mledoux16@law.du.edu	  	  
	  
/s/	  Brad	  Bartlett	   	   	   	   	  
Brad	  Bartlett,	  Supervising	  Attorney	  	  
Assistant	  Professor	  of	  Law	  
Environmental	  Law	  Clinic,	  Student	  Law	  Office	  
University	  of	  Denver	  Sturm	  College	  of	  Law	  
2225	  E.	  Evans	  Ave.,	  Suite	  335	  
Denver,	  CO	  80208	  
Ph:	  303.871.7870	  
Email:	  bbartlett@law.du.edu	  	  
	  
COPY:	  
	  
Jared	  Blumenfeld	  	  
Administrator,	  U.S.	  Environmental	  Protection	  Agency	  Region	  9	  
	  
Dan	  Dertke	  
Attorney	  at	  Law,	  U.S.	  Department	  of	  Justice	  
	  
Anne	  Lyons	  
Attorney	  for	  U.S.	  EPA	  
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BY	  CERTIFIED	  MAIL	  –	  RETURN	  RECEIPT	  REQUESTED	  



	  
	  
December	  12,	  2014	  
	  
Bernard	  J.	  Mazer	  
Chief	  Information	  Office	  
Department	  of	  the	  Interior	  
	  
Regina	  Magno-‐Judd	  
FOIA	  Officer,	  Bureau	  of	  Reclamation	  
P.O.	  Box	  25007	  
Denver,	  CO	  80225-‐0007	  
bor_foia@usbr.gov	  	  
	  
	   Re:	   Freedom	  of	  Information	  Act	  Request	  	  
	   	   (Response	  Deadline	  20	  Working	  Days):	  
	   	   Records	  related	  to	  the	  Technical	  Working	  Group	  and	  EPA’s	  final	  BART	  	  



Determination	  for	  NGS	  
	  
Dear	  Mr.	  Bernard	  Mazer,	  
	  
On	  behalf	  of	  To’	  Nizhoni	  Ani,	  Black	  Mesa	  Water	  Coalition,	  and	  Diné	  Citizens	  Against	  Ruining	  
the	  Environment	  (CARE),	  the	  undersigned	  attorneys	  hereby	  submit	  this	  Freedom	  of	  
Information	  Act	  (“FOIA”)	  request	  pursuant	  to	  5	  U.S.C.	  §552(a).	  	  Please	  provide	  your	  written	  
confirmation	  (preferably	  by	  e-‐mail	  or	  facsimile)	  upon	  the	  receipt	  of	  this	  request.	  
	  
BACKGROUND	  
	  
The	  Navajo	  Generating	  Station	  (“NGS”)	  is	  a	  2,250-‐megawatt	  coal	  fired	  power	  plant	  located	  
near	  Page,	  Arizona	  and	  is	  one	  of	  the	  largest	  sources	  of	  NOx	  emissions	  in	  the	  entire	  United	  
States.	  74	  Fed.	  Reg.	  44,317.	  	  These	  NOx	  emissions	  cause	  regional	  haze,	  or	  interference	  with	  
perceptible	  visibility,	  in	  over	  11	  national	  parks	  and	  wilderness	  areas	  surrounding	  NGS.	  
	  
As	  part	  of	  the	  Clean	  Air	  Act	  (“CAA”),	  the	  United	  States	  Environmental	  Protection	  Agency	  
(“EPA”)	  is	  required	  to	  regulate	  NOx	  emissions	  at	  NGS	  and	  make	  a	  best	  available	  retrofit	  
technology	  (“BART”)	  determination	  for	  the	  power	  plant.	  42	  U.S.C.	  §7491(b).	  	  In	  February	  
2013,	  the	  EPA	  issued	  a	  proposed	  BART	  Determination	  for	  NGS	  and	  invited	  stakeholders	  to	  
suggest	  additional	  BART	  alternatives.	  
	  
On	  July	  26,	  2013,	  a	  stakeholder	  group	  known	  as	  the	  Technical	  Work	  Group	  (“TWG”)	  
submitted	  an	  agreement	  that	  proposed	  an	  alternative	  to	  the	  EPA’s	  proposed	  BART.	  	  The	  
TWG	  was	  composed	  of	  representatives	  from	  Central	  Arizona	  Water	  Conservation	  District	  
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(CAWCD),	  the	  Environmental	  Defense	  Fund	  (EDF),	  the	  Gila	  River	  Indian	  Community,	  the	  
Navajo	  Nation,	  Salt	  River	  Project	  on	  behalf	  of	  itself	  and	  the	  other	  non-‐federal	  owners,	  
Department	  of	  Interior,	  and	  Western	  Resource	  Advocates	  (WRA).	  	  	  
	  
The	  EPA	  attended	  an	  opening	  session	  of	  a	  “kick-‐off”	  meeting	  for	  the	  TWG	  on	  March	  21,	  
2013.	  	  Thereafter,	  the	  EPA	  claims	  that	  it’s	  involvement	  with	  the	  TWG	  was	  limited	  and	  that	  
the	  agency	  did	  not	  participate	  in	  the	  TWG	  and	  was	  not	  involved	  in	  any	  of	  the	  discussions	  
leading	  to	  submittal	  of	  the	  TWG	  Agreement.	  Fed.	  Reg.	  46516.	  
	  
In	  September	  2013,	  the	  EPA	  issued	  a	  Supplemental	  Proposal	  called	  the	  TWG	  Alternative	  
that	  is	  based	  upon	  the	  TWG	  Agreement.	  	  In	  July	  2014,	  the	  EPA	  issued	  a	  final	  rule	  adopting	  
the	  TWG	  Alternative	  as	  an	  alternative	  to	  BART.	  	  This	  final	  agency	  action	  is	  published	  in	  the	  
Federal	  Register	  and	  entitled	  “Approval	  of	  Air	  Quality	  Implementation	  Plans;	  Navajo	  
Nation;	  Regional	  Haze	  Requirements	  for	  Navajo	  Generating	  Station;	  Final	  Rule.”	  79	  Fed.	  
Reg.	  153	  (August	  8,	  2014).	  	  	  
	  
REQUESTED	  DOCUMENTS	  
	  
Please	  provide	  any	  and	  all	  documents	  and	  communications	  in	  the	  possession	  of	  the	  
U.S.	  Department	  of	  the	  Interior,	  including	  but	  not	  limited	  to	  any	  and	  all	  documents	  
and	  communications	  in	  the	  possession	  of	  the	  U.S.	  Bureau	  of	  Reclamation,	  from	  
August	  2009	  to	  the	  present	  that	  identify,	  discuss,	  mention,	  refer,	  and/or	  related	  to	  
the	  TWG.	  	  
	  
In	  fulfilling	  this	  request,	  communication	  should	  be	  given	  its	  broadest	  possible	  definition	  
and	  refers	  to	  both	  intra-‐and-‐inter	  agency	  communications,	  third	  party	  communications,	  
and	  any	  oral	  statement,	  dialogue,	  colloquy,	  discussion	  or	  conversation,	  and	  also	  means	  any	  
transfer	  of	  thoughts	  or	  ideas	  between	  persons	  by	  means	  of	  documents	  such	  as	  letters,	  
memorandums,	  etc.,	  and	  includes	  any	  transfer	  of	  data	  from	  one	  location	  to	  another	  by	  
conventional,	  electronic	  or	  similar	  means.	  



	  
In	  fulfilling	  this	  request,	  document	  should	  be	  given	  its	  broadest	  possible	  meaning	  and	  
include,	  but	  not	  be	  limited	  to,	  any	  written,	  typed,	  printed	  or	  marked	  paper	  or	  material	  of	  
any	  kind	  or	  any	  other	  tangible	  thing	  which	  by	  whatever	  means	  physically	  recorded	  data	  or	  
information,	  whether	  signed	  or	  unsigned,	  in	  draft	  or	  final	  form,	  which	  is	  in	  your	  custody,	  
possession	  or	  control	  or	  is	  known	  to	  you.	  This	  term	  includes,	  but	  is	  not	  limited	  to,	  the	  
following	  items:	  records,	  notes,	  graphs,	  maps,	  tables,	  charts,	  notebooks,	  memoranda,	  
copies,	  photocopies,	  lists,	  personal	  records,	  intra	  office	  or	  interoffice	  communications,	  
telephone	  messages,	  letters,	  telegrams,	  correspondence,	  instructions,	  specifications,	  
contracts,	  addenda,	  business	  records,	  billing	  statements,	  checks,	  forms,	  receipts,	  minutes	  or	  
notes	  reflecting	  the	  substance	  of	  meetings	  and/or	  conferences	  and/or	  telephone	  
conversations	  and/or	  communications,	  telephone	  logs,	  records	  of	  the	  transmittal	  or	  receipt	  
of	  correspondence	  and/or	  documents	  and/or	  other	  tangible	  items,	  ledgers,	  financial	  
statements,	  microfilm,	  tape	  or	  disk	  (disc)	  recordings,	  electronically	  or	  magnetically	  stored	  
data	  or	  information	  and	  computer	  printouts,	  and	  every	  copy	  of	  any	  type	  of	  original	  
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document	  which	  is	  not	  identical	  to	  the	  original,	  including	  without	  limitation,	  copies	  of	  
original	  documents	  containing	  notations.	  
	  
In	  order	  to	  conserve	  paper	  resources,	  electronic	  copies	  of	  the	  records	  are	  preferred	  where	  
possible.	  	  However,	  please	  provide	  the	  records	  in	  the	  format	  that	  is	  most	  expeditious.	  



	  
Further,	  and	  in	  order	  to	  aid	  in	  understanding	  of	  the	  materials	  being	  requested,	  please	  
provide	  an	  index	  (preferably	  chronological)	  of	  the	  materials	  being	  provided	  and/or	  
withheld.	  
	  
POTENTIALLY	  EXEMPT	  MATERIALS	  
	  
It	  is	  highly	  unlikely	  that	  the	  requested	  records	  are	  exempt	  from	  disclosure.	  	  However,	  if	  you	  
determine	  that	  portions	  of	  any	  records	  covered	  by	  this	  request	  are	  exempt	  from	  disclosure,	  
please	  separate	  the	  exempt	  portions	  from	  the	  nonexempt	  portions	  and	  provide	  copies	  of	  
the	  nonexempt	  portions.	  	  For	  any	  records	  that	  you	  determine	  to	  be	  exempt	  from	  release,	  
please	  provide	  us	  with	  a	  specific	  description	  of	  the	  record	  or	  portion	  of	  the	  record	  along	  
with	  a	  particularized	  description	  of	  the	  legal	  basis	  for	  withholding	  it.	  	  See,	  Vaughn	  v.	  Rosen,	  
484	  F.2d	  820,	  827	  (D.C.	  Cir.	  1973),	  cert.	  denied,	  415	  U.S.	  977	  (1974).	  
	  
When	  warranted,	  agencies	  have	  the	  option	  of	  either	  invoking	  or	  waiving	  the	  deliberative	  
process	  exemption	  (Exemption	  5)	  as	  a	  basis	  for	  withholding	  certain	  records.	  	  The	  Supreme	  
Court	  recently	  stated:	  	  	  
	  
Exemption	  5	  protects	  from	  disclosure	  "inter-‐agency	  or	  intra-‐agency	  memorandums	  or	  
letters	  which	  would	  not	  be	  available	  by	  law	  to	  a	  party	  other	  than	  an	  agency	  in	  litigation	  
with	  the	  agency."	  5	  U.	  S.	  C.	  §552(b)(5).	  	  To	  qualify,	  a	  document	  must	  thus	  satisfy	  two	  
conditions:	  its	  source	  must	  be	  a	  Government	  agency,	  and	  it	  must	  fall	  within	  the	  ambit	  of	  a	  
privilege	  against	  discovery	  under	  judicial	  standards	  that	  would	  govern	  litigation	  against	  
the	  agency	  that	  holds	  it.	  Department	  of	  Interior	  v.	  Klamath	  Water	  Users	  Protective	  
Association,	  121	  S.	  Ct.	  1060,	  1065	  (2001).	  
	  
To	  qualify	  for	  protection	  under	  Exemption	  5,	  the	  first	  condition	  a	  record	  must	  satisfy	  is	  that	  
“its	  source	  must	  be	  a	  Government	  agency.”	  Klamath	  Water	  Users	  Protective	  Association,	  121	  
S.	  Ct.	  1060,	  1065	  (2001),	  see	  5	  U.S.C.	  §	  551(1)(defining	  “agency”	  as	  “each	  authority	  of	  the	  
Government	  of	  the	  United	  States”).	  	  The	  second	  requirement	  is	  that	  the	  records	  would	  be	  
protected	  from	  disclosure	  by	  a	  legal	  privilege.	  	  Those	  privileges	  include	  the	  privilege	  for	  
attorney	  work	  product	  and	  the	  so-‐called	  "deliberative	  process"	  privilege,	  which	  covers	  
records	  reflecting	  advisory	  opinions,	  recommendations,	  and	  deliberations	  that	  are	  part	  of	  a	  
process	  by	  which	  Government	  decisions	  and	  policies	  are	  formulated.	  NLRB	  v.	  Sears,	  
Roebuck	  &	  Co.,	  421	  U.	  S.	  132,	  150	  (1975).	  	  The	  purpose	  of	  Exemption	  5	  is	  not	  to	  protect	  
Government	  secrecy	  pure	  and	  simple,	  and	  the	  Exemption's	  first	  condition	  is	  no	  less	  
important	  than	  the	  second;	  the	  communication	  must	  be	  "inter-‐agency	  or	  intra-‐agency,"	  5	  
U.	  S.	  C.	  §552(b)(5).	  	  
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The	  purpose	  of	  this	  privilege	  is	  to	  "allow	  agencies	  freely	  to	  explore	  possibilities	  engage	  in	  
internal	  debates,	  or	  play	  devil's	  advocate	  without	  fear	  of	  public	  scrutiny."	  Assembly	  of	  the	  
State	  of	  California	  v.	  United	  States	  Department	  of	  Commerce,	  968	  F.2d	  916,	  920	  (9th	  Cir.	  
1992).	  	  In	  order	  for	  the	  privilege	  to	  apply,	  the	  document	  must	  be	  both	  "predecisional"	  and	  
"deliberative."	  NLRB	  v.	  Sears,	  421	  U.S.	  at	  150-‐54.	  	  A	  "predecisional"	  document	  is	  one	  
"prepared	  in	  order	  to	  assist	  the	  agency	  decisionmaker	  in	  arriving	  at	  his	  decision."	  
Renegotiation	  Board	  v.	  Grumman	  Aircraft	  Eng'g	  Corp.,	  421	  U.S.	  168,	  184	  (1975).	  	  A	  
document	  is	  "deliberative"	  if	  it	  "exposes	  the	  mental	  processes	  of	  decision-‐makers."	  	  
Dudman	  Communications	  Corp.	  v.	  Department	  of	  Air	  Force,	  815	  F.2d	  1568	  (D.C.	  Cir.	  1987).	  	  	  
	  
As	  a	  result,	  "communications	  containing	  purely	  factual	  material	  are	  not	  typically	  within	  the	  
purview	  of	  Exemption	  5."	  Julian	  v.	  Department	  of	  Justice,	  806	  F.2d	  1411	  (9th	  Cir.	  1986),	  
aff'd,	  486	  U.S.	  1	  (1988).	  	  
	  
It	  is	  likely	  that	  that	  Exemption	  5	  will	  apply	  to	  few	  records	  responsive	  to	  this	  request,	  if	  any	  
at	  all.	  	  However,	  if	  the	  agency	  determines	  that	  portions	  of	  the	  requested	  information	  qualify	  
for	  Exemption	  5,	  the	  agency	  should	  attempt	  to	  redact	  any	  non-‐factual	  portions	  of	  the	  
information	  requested	  above.	  	  In	  so	  doing,	  please	  provide	  a	  detailed	  summary	  and	  
explanation	  of	  its	  redactions.	  	  	  
	  
Please	  take	  the	  necessary	  steps	  to	  ensure	  that	  any	  asserted	  exemption	  has	  not	  already	  been	  
waived	  by	  previous	  release	  to	  persons	  not	  covered	  by	  the	  exemption	  or	  other	  action	  of	  the	  
agency.	  	  Please	  note	  that	  waiver	  is	  not	  limited	  to	  the	  specific	  act(s)	  that	  waive	  the	  privilege.	  	  
Waiver	  extends	  past	  the	  specific	  act(s)	  to	  eliminate	  the	  ability	  to	  claim	  privileges	  regarding	  
all	  records	  concerning	  the	  same	  subject	  matter.	  	  
	  
In	  short,	  releasing	  information	  about	  this	  federal	  action	  is	  clearly	  within	  the	  public	  interest	  
and	  agency	  records	  may	  only	  be	  withheld	  based	  after	  application	  of	  the	  specific	  legal	  
provisions	  under	  FOIA	  to	  the	  specific	  contents	  and	  circumstances	  of	  records	  that	  may	  be	  
subject	  to	  witholdings.	  	  	  
	  
FEE	  WAIVER	  
	  
Pursuant	  to	  5	  U.S.C.	  §552(a)(4)(A)(iii),	  Black	  Mesa	  Water	  Coalition	  and	  To’	  Nizhoni	  Ani	  are	  
both	  non-‐profit	  organizations.	  	  To’	  Nizhoni	  Ani,	  Black	  Mesa	  Water	  Coalition,	  and	  Diné	  CARE	  
have	  the	  experience	  and	  expertise	  to	  review	  the	  requested	  materials.	  	  These	  groups	  use	  
FOIA	  to	  obtain	  information	  about	  the	  EPA’s	  final	  BART	  Determination	  for	  the	  Navajo	  
Generating	  Station	  in	  Page,	  Arizona.	  	  These	  groups	  do	  not	  seek	  this	  information	  for	  
commercial	  use.	  	  More	  information	  regarding	  these	  organizations	  can	  be	  found	  at:	  
	  
	   http://www.blackmesawatercoalition.org/whoweare.html	  	  
	  
The	  information	  requested	  concerns	  the	  operation	  and	  activities	  carried	  out	  by	  or	  on	  the	  
behalf	  of	  the	  U.S.	  EPA,	  an	  agency	  of	  the	  federal	  government.	  	  FOIA	  provides	  that	  agency	  
records	  shall	  be	  provided	  without	  charge	  “if	  disclosure	  of	  the	  information	  is	  in	  the	  public	  
interest	  because	  it	  is	  likely	  to	  contributes	  significantly	  to	  public	  understanding	  of	  the	  
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operations	  or	  activities	  of	  the	  government	  and	  is	  not	  primarily	  in	  the	  commercial	  interest	  
of	  the	  requester”	  5	  U.S.C.	  §552(a)(4)(A)(iii).	  
 
This	  fee	  waiver	  provision	  was	  adopted	  to	  facilitate	  access	  to	  agency	  records	  by	  what	  the	  
Court	  described	  as	  citizen	  "watchdog"	  organizations.	  See,	  Better	  Gov't	  Ass'n	  v.	  Department	  
of	  State,	  780	  F.2d	  86,	  88-‐89	  (D.C.	  Cir.	  1987).	  	  For	  this	  reason,	  Congress	  intended	  that	  the	  
provision	  be	  liberally	  construed	  in	  favor	  of	  waivers	  for	  noncommercial	  requesters.	  
McClellan	  Ecological	  Seepage	  Situation	  v.	  Carlucci,	  835	  F.2d	  1282,	  1284	  (9th	  Cir.	  1987).	  	  	  
 
Release	  of	  the	  records	  described	  in	  this	  request	  will	  primarily	  benefit	  the	  public	  and	  
substantially	  contribute	  to	  its	  understanding	  of	  the	  government’s	  policies	  and	  activities	  
concerning	  management	  of	  NGS	  and	  regulations	  of	  its	  NOx	  emissions.	  	  To’	  Nizhoni	  Ani,	  
Black	  Mesa	  Water	  Coalition,	  and	  Diné	  CARE	  seek	  to	  utilize	  the	  information	  obtained	  
through	  this	  request	  to	  assist	  in	  their	  understanding	  of	  NGS	  operations	  and	  the	  impacts	  of	  
NOx	  emissions	  to	  the	  community.	  	  	  
	  
If,	  for	  some	  reason,	  you	  should	  deny	  this	  request	  for	  a	  fee	  waiver,	  you	  should	  classify	  the	  
organizations	  as	  educational	  institution	  whose	  purpose	  is	  scholarly	  and	  scientific	  research	  
as	  those	  terms	  are	  used	  in	  5	  U.S.C	  §	  552(a)(4)(A)(ii)(II).	  	  These	  organizations	  are	  
grassroots,	  educational	  groups	  for	  the	  Navajo	  and	  Hopi	  people.	  	  	  
	  
This	  request	  is	  submitted	  with	  an	  expectation	  that	  such	  a	  waiver	  will	  be	  granted.	  	  However,	  
if	  a	  decision	  is	  made	  to	  deny	  this	  fee	  waiver	  request,	  please	  immediately	  inform	  
undersigned	  counsel	  of	  the	  cost	  of	  disclosing	  the	  above-‐described	  records	  if	  fees	  exceed	  
$100	  and	  we	  can	  discuss	  appropriate	  next	  steps.	  
	  
We	  look	  forward	  to	  your	  expedited	  response	  within	  twenty	  (20)	  working	  days.	  	  If	  a	  
response	  is	  not	  received	  within	  twenty	  (20)	  working	  days,	  this	  request	  will	  be	  deemed	  
denied.	  	  If	  you	  have	  any	  comments	  or	  questions	  regarding	  the	  request,	  please	  do	  not	  
hesitate	  to	  contact	  us.	  
	  
	  
Sincerely,	  
	  
	  
/s/	  Garrett	  Davey	   	   	   	   	  
Garrett	  Davey,	  Student	  Attorney	  
Environmental	  Law	  Clinic,	  Student	  Law	  Office	  
University	  of	  Denver	  Sturm	  College	  of	  Law	  
2225	  E.	  Evans	  Ave.,	  Suite	  335	  
Denver,	  CO	  80208	  
Ph:	  (309)-‐212-‐1655	  
Email:	  gdavey16@law.du.edu	  	  
	  
/s/	  Kelly	  Ledoux	  	   	   	   	   	  
Kelly	  Ledoux,	  Student	  Attorney	  	  
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From: McKaughan, Colleen
To: Jenny Benedetto
Subject: RE: PowerPoint
Date: Monday, October 27, 2014 6:35:00 PM
Attachments: Arizona Forward - October 2014+formatting.pptx


Here it is.  Thanks for your patience! I plan to call the number and passcode that you gave me previously tomorrow
 a few minutes before 9 AM.


-----Original Message-----
From: Jenny Benedetto [mailto:jbenedetto@arizonaforward.org]
Sent: Monday, October 27, 2014 6:09 PM
To: McKaughan, Colleen
Subject: Re: PowerPoint


No worries. Really. I was just stressing a little. Glad to know its coming.


Best,
Jenny


Sent from my iPhone


On Oct 27, 2014, at 6:07 PM, "McKaughan, Colleen" <McKaughan.Colleen@epa.gov> wrote:


> I will send it within the hour. I will explain the delay in the AM.
>
> Sent from my iPhone
>
>> On Oct 27, 2014, at 6:00 PM, "Jenny Benedetto" <jbenedetto@arizonaforward.org> wrote:
>>
>> Hi Colleen,
>>
>> I haven't received your PowerPoint. Anyway you can get it to me tonight? I want to make sure everything is set
 before the morning meeting. If its too large for email you can send via DropBox, its free & easy to set up. Do you
 have the conference call numbers from my previous email?
>>
>> Thanks, Jenny
>>
>> Sent from my iPhone
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Navajo Generating Station








Insert map from Fletcher
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Based on our BART analysis, EPA proposed that new controls at NGS to reduce NOx emissions:


were cost-effective, 


and would reduce the visibility impairment caused by NGS at 11 Class I areas.


We also proposed two Alternatives that provided additional flexibility (Alternative 1 and an Alternative from the Technical Work Group on NGS) as “Better than BART”


Navajo Generating Station - EPA’s Proposals
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1st Proposal (February 5, 2013)
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Proposed to require NGS to comply with an emission limit  for nitrogen oxides (NOx) of 0.055 lb/MMBtu within 5 years of final rule


This limit can be met with selective catalytic reduction (SCR) in combination with low NOx burners with separated over fire air (LNB/SOFA) installed and operated on all 3 units


We also proposed an Alternative to BART (Alternative 1) that credits NGS for early installation of LNB/SOFA (in 2009-2011) and proposes flexibility in the compliance date (to 2021 – 2023)


Total emissions reductions under Alternative 1 are greater than under our BART proposal (Better than BART)
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2nd Proposal (October 22, 2013)
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Based on Alternative to BART put forth by the Technical Work Group on NGS (TWG Alternative)


TWG Alternative sets a cap in total NOx emissions over 2009-2044 and calls for closure of 1 unit by end of 2019 (or curtailment of electricity generation), and installation of SCR by end of 2030 on two units to meet limit of 0.07 lb/MMBtu


Two current owners (Los Angeles Department of Water and Power and NV Energy) intend to divest from NGS by 2019 due to state law in CA and NV


The 2009-2044 NOx cap ensures total emissions from TWG Alternative are less than under BART (TWG Alternative is better than BART)
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NGS Status Update


EPA took final action on August 8, 2014 approving the TWG alternative – shutdown or curtailment of 1 unit in 2019, SCR on two units in 2030


EPA evaluated the 77,000 comments received in writing and at 5 public hearings across the state before taking final action


Litigation is pending
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Pending Legal Action
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Four separate petitions for review received


Hopi Tribe


Vincent Yazzie


To’Nizhoni Ani, Black Mesa Water Coalition, Dine Cares


NPCA, NRDC, Sierra Club, Grand Canyon Trust 


Initial Briefs due in December 2014
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             Clean Power Plan Proposal








What is the Greenhouse Effect? 
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Causes of Climate Change





Human Role





The atmospheric concentration of greenhouse gases has increased over the past two centuries, largely due to human-generated carbon dioxide emissions from burning fossil fuels.

This increase has amplified the natural greenhouse effect by trapping more of the energy emitted by the Earth. This change causes Earth's surface temperature to increase.
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http://www.epa.gov/climatechange/science/indicators/download.html


Average Temperatures in the Southwestern United States, 2000-2013 versus Long-Term Average
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Carbon Pollution and Health


Public health risks include: 


Increase in heat stroke and heat-related deaths


Extreme heat events are the leading weather-related cause of death in the U.S.


Worsening smog and in some cases particle pollution


Increasing intensity of extreme events, like hurricanes, extreme precipitation and flooding


Increasing the range of insects that spread diseases such as Lyme disease and West Nile virus.
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Why is EPA Proposing to Address CO2?
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President Obama’s Climate Action Plan: EPA’s Role
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Reducing carbon emissions from power plants


Building a 21st century transportation sector


Cutting energy waste in homes, businesses, and factories


Reducing methane and HFCs


Leading international efforts to address global climate change
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Reducing Carbon Pollution from Power Plants





President’s Directive to EPA:


Develop carbon pollution standards, regulations or guidelines, as appropriate, for:





New power plants


Proposed: January 8, 2014


Modified and reconstructed power plants


Proposal: June 2014


Final: June 2015


Existing power plants


Proposed Guidelines: June 2014


Final Guidelines: June 2015


State Plans due: June 2016
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Clean Power Plan: Process
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Proposed Clean Power Plan


In June, EPA proposed guidelines for states to follow to reduce CO2 emissions 


The guidelines include state-specific goals for the power sector that account for the unique mix of power sources in each state


States will be looking for opportunities and partnerships for cleaner energy development
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Applied Four Building Blocks to 2012 emission data


Building Block 1:  Make fossil fuel-fired power plants more efficient


Building Block 2: Increased use of lower-emitting power sources


Building Block 3: Increased use of zero or low-emitting energy sources


Building Block 4: Use electricity more efficiently





The Building Blocks
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			Building Block for BSER			Strategy EPA Used to Calculate the State Goal			Examples of State 
Compliance Measures


			Make fossil fuel-fired power plants more efficient
			Efficiency Improvements			Efficiency improvements
Co-firing or switching to natural gas
Coal retirements
Retrofit CCS (e.g.,WA Parish in Texas)


			Use lower-emitting power sources more			Dispatch changes to existing natural gas combined cycle (CC)			Dispatch changes to existing natural gas CC


			3.   Build more zero or low-emitting energy sources			Renewable Energy
Certain Nuclear			New Natural gas-fired Combined Cycle Units
Renewables
Nuclear (new and up-rates)
New coal with CCS


			Use electricity more efficiently			Demand-side energy efficiency programs			Demand-side energy efficiency programs
Transmission efficiency improvements
Energy storage
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* States are not limited to the Building Blocks and have flexibility to determine how to meet their goal  
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ARIZONA GOALS


       Interim Goal


       


       


             2020-2029





      735 lbs/MWh 








         Final Goal





             


                  2030





     702 lbs/MWh 
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Flexibilities Available To States


Measures to meet Goal


States may implement any collection of measures that reflect its particular circumstances and policy objectives as long the collection achieves the goal


States can use a rate-based or a mass-based goal


States have the option to collaborate with other states to develop multi-state plans


Timing to Submit Plan and to Achieve Goal


States have up to two to three years to submit plans for EPA approval


States have up to a 15-year window in which to plan for and achieve goals
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States Have Flexibility
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Carbon emissions from affected power plants in an example state





As an example, states could do less in the early years, and more in the later years, as long as on average it meets the goal


Timing of Power Plant Emission Reductions
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States Choose How to Meet the Goals


Demand-side energy efficiency programs.*


Generating electricity from low/zero-emitting facilities.* 


Expanding use of existing NGCC units.* 


Transmission efficiency improvements.


Energy storage technology.


Working with utilities to consider retiring units that are high emitting. 


Energy conservation programs.


Retrofitting units with partial CCS.


Use of certain biomass.


Efficiency improvements at higher- emitting plants.*


Market-based trading programs.


Building new renewables.


Dispatch changes.


Co-firing or switching to natural gas.


Building new natural gas combined cycle units.








* Measures EPA used in calculating state goals
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Benefits and Costs


Nationwide, by 2030, this rule would help reduce CO2 emissions from the power sector by approximately 30% from 2005 levels


Also by 2030, reduce by over 25% pollutants that contribute to the soot and smog that make people sick


These reductions will lead to public health and climate benefits worth an estimated $55 billion to $93 billion in 2030 


Proposal will avoid an estimated 2,700 to 6,600 premature deaths and 140,000 to 150,000 asthma attacks in 2030


Health and climate benefits far outweigh the estimated annual costs of meeting the standards


Estimated at $7.3 billion to $8.8 billion in 2030


Proposal protects children and other vulnerable Americans from the health threats posed by a range of pollutants


Move us toward a cleaner environment for future generations 


Ensures an ongoing supply of the reliable, affordable power needed for economic growth
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Proposed Clean Power Plan and Tribes


In June, EPA sent invitations to all Tribal leaders to engage in government-to-government consultation


EPA met with several tribes that requested consultation


EPA intends to propose goals for areas of Indian country and territories with affected power plants
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Affected Power Plants in Indian Country


EPA did not propose goals for areas of Indian country with affected power plants in the June 18 proposal


EPA is aware of four potentially affected power plants in Indian country


Four Corners Power Plant and Navajo Generating Station on Navajo tribal lands within New Mexico and Arizona	


South Point Energy Center on Fort Mojave tribal lands within Arizona


Bonanza Power Plant on Ute tribal lands within Utah
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Supplemental Proposal


EPA will publish a Supplemental Proposal to establish CO2 emission performance goals covering areas of Indian country and territories with affected EGUs


Public hearing will likely be held in Arizona


EPA intends to take final action by June 2015


EPA will send invitations to Tribal leaders to engage in government-to-government consultation on the Supplemental Proposal 
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By June 30, 2016


State submits initial multi-state plan and request for 2-year extension


EPA reviews initial plan and determines if extension is warranted


by June 30, 2017


State submits progress report of plan


by June 30, 2018


States submits multi-state plan


State submits Negative Declaration


State submits complete implementation Plan by June 30, 2016


State submits initial Plan by June 30, 2016 and request 1-year extension


State submits initial multi-state Plan by June 30, 2016 and request 2-year extension


Emission Guideline Promulgation


June 1, 2015


by June 30, 2016


State submits negative declaration


EPA publishes FR notice





by June 30, 2016


State submits plan


by June 30, 2016


State submits initial plan and request for 1-year extension


EPA reviews initial plan and determines if extension is  warranted





by June 30, 2017


State submits complete plan


2015


2019


Proposed Implementation Timeline


Compliance period begins


2020


2020


EPA reviews plan and publishes final decision  within 12 months on approval/disapproval


EPA reviews plan and publishes final decision  within 12 months on approval/disapproval


EPA reviews plan and publishes final decision  within 12 months on approval/disapproval


2016


2017


2018
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Next Steps


The proposed rule, as well as information about how to comment and supporting technical information, are available online at: http://www.epa.gov/cleanpowerplan


The public comment period on the proposal closes December 1, 2014


Comments on the proposal should be identified by Docket ID No. EPA-HQ-OAR-2013-0602 and may be submitted through www.regulations.gov  


Supplemental Proposal 
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Basis for state goal  – 



Potential emissions 



pathway reflecting 



EPA’s analysis  



   2020            2021              2022              2023              2024               2025                 2026                2027               2028               2029



     



A state can choose any trajectory 



of emission improvement as long 



as the interim performance goal is 



met on average over 10 years, and 



the final goal is met by 2030  
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     2029
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A state can choose any trajectory of emission improvement as long as the interim performance goal is met on average over 10 years, and the final goal is met by 2030
) (
Basis for state goal
 
–
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EPA’s analysis
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From: Geselbracht, Jeanne
To: McKaughan, Colleen; Lee, Anita
Subject: FW: Handouts for tomorrow"s (Wednesday) NGS-KMC Project EIS Cooperating Agencies meeting.
Date: Wednesday, October 29, 2014 10:43:13 AM
Attachments: box presentation_RS.pdf


CAPsystem10282014_RS.pdf
Combined_Resources_Final_RS.pdf
Intro&Scoping[1].pdf
Workplan_Schedule_RS.pdf
Agenda 10-29-2014.ALL COOP AGENCIES MTG.pdf


The Air presentation in a few minutes will be in the “Combined Resources” attachment.
 
Jeanne Geselbracht
Environmental Review Section (ENF-4-2)
U.S. EPA Region 9 
75 Hawthorne Street
San Francisco, CA  94105


Phone: (415) 972-3853
 
From: Eto, Sandra [mailto:seto@usbr.gov] 
Sent: Tuesday, October 28, 2014 4:47 PM
To: Kimberly Craven; Geselbracht, Jeanne; Patricia Brewer; patricia_port@ios.doi.gov; Brenda Smith;
 Kremer, Tracy A -FS; robert_f_stewart@ios.doi.gov
Cc: Art Kleven; Frank Lupo; Rodney Smith
Subject: Handouts for tomorrow's (Wednesday) NGS-KMC Project EIS Cooperating Agencies
 meeting.
 
Please pass on to anyone else in your organization who is participating by
 telephone.  Thanks.
 
The handouts go in the following order:
 
1. Agenda
2. Intro&Scoping
3. Combined Resources
4. Box Presentation
5. CAP System10282014 (map)
6. Workplan Schedule
 
 
 


Sandra Eto


Navajo Generating Station-Kayenta Mine Complex Project


Environmental Coordinator
Phoenix Area Office, Bureau of Reclamation
6150 W. Thunderbird Road 
Glendale AZ  85306-4001
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Box.com 



• Box is a collaboration site being used for this project.  



• The site will mainly be used for file transfer.  



• Agency leads (and other appropriate staff) will be invited to 
use the Box site.  



• Box is available for use  
on your computer, tablet,  
or smart phone. 



 











Typical Folder View 











By Invitation Only… 



Each person invited to use the AECOM NGS-KMC Box site will  
receive an email with information on the site and details of how  
to obtain access. 



 











.  
NGS-KMC Box Site Access 



• A key step is to establish a password for access to the site. The 
requirements for passwords are shown in the graphic below 











Permission Levels 



• Permission Levels are assigned based on your participation status and 
project needs and may be modified over time. The initial default will be 
“Viewer.”  



 











Permissions 



• Your permission levels are assigned at the file or folder level. You 
will see only the folders to which you are assigned.  



• Generally, Cooperating Agency project team members will have 
“Viewer” rights, allowing file download, preview, and the ability to 
send a link to the file to another person. 



• Please note: The link sent can be opened only by someone who 
also has rights to view the specific folder.  When the link is clicked, 
the Box site will open and request that the user log in to the site.  











Web Exception Request 











Website Access Exception 











Exemption Reason Sample Text 



I request you unblock a website for the following [Agency] staff:  
__________.  We will be using this site during preparation of an 
environmental impact statement (EIS) that involves this Agency.  The 
intent is to use the site, which is similar to a SharePoint website, 
where large files can be uploaded and accessed easily, as well as 
store electronic map and data files to be used by various agencies 
involved in preparing the Navajo Generating Station-Kayenta Mine 
Complex Project EIS.  The EIS will take about 4 to 5 years to prepare 
and complete, and involves various staff from the following DOI 
agencies:  Reclamation-LCR (including PXAO), Reclamation-UCR, 
OSMRE-Western, BIA-Navajo, BIA-Western, BLM-AZ, UT, NV, NPS-
GCNR, NPS-Denver Air, FWS-AES (including Flagstaff), FWS-NMES,  
OEPC-Denver, OEPC-San Francisco, OEPC-DC.  The lead federal 
agency contact is Sandra Eto, Reclamation-PXAO (seto@usbr.gov). 



 











Contact Information 



Debby Sehi 
NGS KMC EIS Deputy Project Manager  



Direct: 970-530-3350  



Debby.sehi@aecom.com 



  



AECOM  
1601 Prospect Parkway, Fort Collins CO 80528  



Main: 970-493-8878  Fax: 970-493-0213 



www.aecom.com 
 





mailto:Debby.sehi@aecom.com


http://www.aecom.com/
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Air Quality 











Air Quality Drivers 



• Proposed Action  
– TWG Agreement – Bookends  



– Annual EPA BART NOx is within the “Bookends”  



• Current Status of Protocols – Model “TWG Bookends”  
– Navajo Generating Station  



– Kayenta Mine Complex 



– Support for ERA / HHRA  



• Use of USEPA Haze Analysis  



• Approach to Analyzing Climate Change 











Key Take-aways from Scoping 



• Reduce Emissions (NGS and Fugitive Dust) 



• Monitor Impacts  



• Visibility Impacts, Acid Rain  



• Deposition and Impact on Health & Ecology  



• Impact on Human Health, Asthma and Other  



• Mercury, Arsenic  



• Blasting  



• Climate Change – Impact  



 











Air Quality Near-Term Focus  



• Finalize Protocol for KMC  



• Complete Inventories, Model  



• Capture Regional Haze from BART Analysis  



• Address FCPP EIS Comments and Responses 



• Participate in Climate Change Committee 



• Social Cost of Carbon 



• Impacts on Temperature and Precipitation  



• Clean Power Plan  



• Develop Air Quality Outline for EIS  











Questions?? 











Biological Resources 











Biology - Recent/Current Activities 



• Information Gathering Including: 
– Tours of NGS and KMC  



– Meetings with USFWS, USFS, NPS, Navajo, and Hopi biologists to provide 
background on the Project, understand issues and concerns, and follow-up 
on requests for species occurrence data 



– Mapping of species locations based on input received thus far 



– ESA/Biology Subgroup reviews of the ERA protocol documents and field 
sampling plan 



• Informal ESA Consultation: 
– Identifying federally listed and candidate species to be analyzed in the 



Biological Assessment 



– Conducting monthly ESA subgroup calls or meetings 



– Compiling endangered fish species occurrence information for Lake Powell 











Key Take-aways from Scoping 



• Impacts of water availability on wildlife. 



• Loss of native species – especially those of cultural importance. 



• Changes in species composition; especially the potential for 
introduction of non-native plant species in reclaimed areas and other 
disturbed areas. 



• Contamination of food and water sources by fugitive dust and 
emissions.  



• Potential disturbance/destruction of the natural environment due to 
excavation, dust, water use, and other related activities. 



• Need for additional monitoring to inform wildlife adaptive 
management/mitigation solutions. 



 











Biology - Near-Term Focus 



• Information Gathering 



– Continue to collect special status species occurrence data  



– Review existing biological resource reports for the NGS deposition 
area, transmission line ROWs, and KMC 



• Definition of Study Area (EIS)/Action Area (BA) 



– Review ERA results to assist in defining study area/action area 
related to air emissions deposition 



– Coordinate with the Water Resources Subgroup to define the 
analysis area for biological resources associated with KMC mine 
dewatering 



– Identify operation and maintenance ROW and activities for the 
transmission lines 



 











Biology - Near-Term Focus (continued) 



• Biological Assessment 



–Confirm initial list of species with the USFWS to be analyzed  
in the BA 



–Begin literature review for species information (general occurrence, 
habitat, and life history) 



–Prepare BA outline 



• Other Special Status Species Documents 



–Begin planning efforts for the preparation of the U.S. Forest 
Service Biological Evaluation and Navajo Nation Biological 
Evaluation 



 











Questions?? 











Cultural Resources 











Cultural Resources - Recent/Current Activities 



• Programmatic Agreements for NHPA/Section 106 
Compliance  
– PA for the KMC 
– PA for all other portions of the Project Area of 



Potential Effect (APE) 



• Class I Archaeological Overview for the Cultural 
Resources APE 



• Archaeological Data Quality-Assessment Sample 
Survey 



• Traditional Cultural Properties (TCP) Investigations 
(Navajo Nation Ethnographic/TCP in progress) 











Cultural Resources – Area of Potential Effect 



• Class I overview includes a 100-m 
buffer around APE resulting in a 
142,257-ac. study area with 2,337 
previously recorded sites 
– 1,480 previously recorded sites (63%) 



exist within the Kayenta Mine portion 
of the APE 



– 266 previously recorded sites (11%) 
exist within the 5 proposed mine areas  



– Within APE, sites range in age from 
the Middle Archaic Period (≈5000 BC) 
to the Historical Period (20th century) 
and include 10 cultural traditions 



Area of Potential Effect 











Cultural Resources - Recent/Current Activities 



• Sample survey conducted and 
completed between September 29 and 
October 21, 2014 
– Original Plan: Survey 15 quadrats within 5 



proposed (2020–2044) mine areas (about 
1,170 ac.) 



– Actual Survey Area: Surveyed 13 quadrats 
(852 ac.); 2 quadrats not surveyed (318 ac.) 



– Survey Results: Total of 35 sites and 57 
isolated finds recorded; higher density of sites 
to the south, especially on Hopi lands 



– Assessment: More sites than previously 
recorded, not all sites accurately located, 
some sites previously recorded not relocated, 
and many sites were larger than previously 
observed 



 











Key Take-aways from Scoping 



• Need for comprehensive surveys for cultural resources, including 
TCPs 



• PA considerations must include burial discovery, consultation, and 
post-recovery disposition 



• Local repositories to hold cultural items recovered from KMC 
archaeological investigations 



 











Cultural Resources Near-Term Focus 
 



• Contract for Ethnographic/TCP investigations of undisturbed portions of KMC for Hopi 
Tribe; November 2014 



• Contract for Ethnographic/TCP investigations of undisturbed portions of KMC for Pueblo 
of Zuni; December 2014 



• Contract for Ethnographic/TCP Overview for APE other than KMC; early 2015 



• Contract for Class III (100%, intensive) cultural resource survey of Western 
Transmission Line; early 2015 



• Receipt of Draft Class I Overview; February 2015 



• Complete drafts of both Programmatic Agreements; March 2015 



• Develop Statements of Work for Class III cultural resource survey of proposed mine 
areas on KMC; April 2015 



 











Questions?? 











Risk Assessments 











Risk Assessments - Recent/Current Activities 



• Information Gathering 
– Issues from public scoping meetings 
– Special status species and other target species occurrence data 
– NGS and KMC tours 
– NGS deposition area field sampling 



• ERA 
– Near-field air modeling results were used to define ERA near-field study area 
– NGS ERA protocols and Near-field Sampling Plan reviewed by the ESA Subgroup 
– Soil, water, and sediment sampling conducted within the near-field deposition area 
– Coordinated review of KMC ERA Protocol and Field Sampling Plan 
– EPRI conducted atmospheric and watershed modeling to estimate trace metal 



concentrations in environmental media (surface water and tissue) 



• HHRA 
– Initial Human Health Risk Assessment protocol reviewed 



 
 
 











ERA - Key Take-aways from Scoping 



• Ecological 
– Safety/Health of livestock, wildlife, fish and plants 



– Migration of air pollutants to other media 



– Food chain transfer – safety of forage/food for livestock and wildlife 



 



 



 
 











ERA - Near-Term Focus 



• Information Gathering 
– Occurrence Data - Continue collection of special status and other target species 



occurrence data 



– Literature Review - Conduct literature review for biological resource 
information/reports for the NGS deposition area, transmission line ROWs,  
and KMC 



• Modeling/ERAs 
– Selenium Threshold - Reevaluate selenium deposition threshold based on current 



conditions data collected to support Near-field ERA 



– Conduct/Review ERAs - Review the Near-field ERA, San Juan River ERA, and 
Gap Region Analysis draft reports  



– EPRI Modeling – Review atmospheric and watershed model results used to 
estimate trace metals concentrations in environmental media (surface water  
and tissue) 



– Review preliminary field sampling results for the KMC ERA 











HHRA - Key Take-aways from Scoping 



• Human Health 
– Safety of food (livestock, wildlife, fish and plants) for consumption 



– Health of individuals in communities in/around NGS and KMC 



• Dust generation at KMC 
• Domestic use of coal 
• Cultural/traditional or ceremonial uses of plants 











HHRA - Near-Term Focus 



• Information gathering 
– Literature Review - Conduct literature review for health statistics 



information/reports for the NGS and KMC regions (e.g., home coal combustion, 
health studies/respiratory morbidity incident rates)  



• Modeling/HHRA 
– EPRI Air Modeling – Review atmospheric and watershed model results used to 



estimate trace metals concentrations in environmental media (surface water  
and food) 



– Near-Field, KMC and Regional Air Modeling – review atmospheric model results 
used to estimate trace metals concentrations in environmental media (surface 
water and food)  



– Review field sampling results from the NGS Near-Field and KMC field sampling 
events 



 



 



 











Questions?? 











Socioeconomics and Environmental Justice 











Key Take-aways from Scoping 



• The EIS provides an opportunity for accurate portrayal of 
socioeconomic benefits and costs of NGS and Kayenta Mine 



• “Equity” considerations in the distribution of perceived benefits and 
adverse effects of current projects and alternatives 



• Limited availability/access to electricity and water across wide areas of 
Hopi Tribe and western Navajo Nation lands 



• Economic importance of the two facilities and Federal share of power, 
including power costs and surplus power sales, to CAP and other 
stakeholders 



• Support for an interdisciplinary effort to address public health, cultural, 
environmental justice, climate change and the social cost of carbon 



 











Primary Drivers: 
    Socioeconomic / Environmental Justice Assessment 



• NGS and KMC output/production 



• Direct jobs and income 



• Company purchases from local vendors 



• Temporary employment: minor and major maintenance, construction of 
pollution controls 



• Lease and royalty payments to the Tribes 



• Indirect and induced effects 



• Changes in state and local taxes 



• Indirect effects of delivered water costs on CAP operations and users 



• Effects on Lower Colorado Basin Development Fund 



• Short and long-term socioeconomic effects associated with 
implementing lower-emitting sources 



 











Near-Term Focus: Data collection and analysis to 
describe the baseline affected environment 
 
• Key Data Sources: 



 











Questions?? 











Water Resources 











Water Resources – Recent/Current Activities 



• Data/Document Collection and Review; 
• Scoping and Interagency Agreement; 
• Spring Inventories; 
• Groundwater CESA Determination; 
• Population Growth and Water Demands; 
• Groundwater Model Review - Progress. 











Key Take-aways from Scoping 



• Pumping Effects on Springs; 
• Cumulative Effects on N-Aquifer Water Supplies; 
• Surface Water Quality Impacts – Local, Regional; 
• Effects of Coal Combustion Waste Disposal; 
• OSMRE Permit, Reclamation and Bonding; 
• Cumulative Effects from Uranium Projects. 



 











Water Resources - Path Forward 



• Complete Model Reviews; 
• Initiate and Complete Groundwater Models – Direct/Indirect, 



Cumulative; 
• Ascertain Pumping Effects – Springs, Wells, Water Supplies, 



Surface Flows; 
• Coordinate with other resource areas including Air Quality, 



ERA, Biology, Socioeconomics, and Cultural Resources to 
Identify Potential Regional Water Quality Effects. 



 











Questions?? 








			Air Quality


			Air Quality Drivers


			Key Take-aways from Scoping


			Air Quality Near-Term Focus 


			Questions??


			Biological Resources


			Biology - Recent/Current Activities


			Key Take-aways from Scoping


			Biology - Near-Term Focus


			Biology - Near-Term Focus (continued)


			Questions??


			Cultural Resources


			Cultural Resources - Recent/Current Activities


			Cultural Resources – Area of Potential Effect


			Cultural Resources - Recent/Current Activities
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			Cultural Resources Near-Term Focus�
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			Risk Assessments
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			ERA - Key Take-aways from Scoping


			ERA - Near-Term Focus


			HHRA - Key Take-aways from Scoping


			HHRA - Near-Term Focus


			Questions??


			Socioeconomics and Environmental Justice


			Key Take-aways from Scoping


			Primary Drivers:�    Socioeconomic / Environmental Justice Assessment


			Near-Term Focus: Data collection and analysis to describe the baseline affected environment�


			Questions??


			Water Resources


			Water Resources – Recent/Current Activities
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NGS-KMC Project EIS Cooperating Agencies Meeting 



AGENDA 
1. Opening Remarks/Introductions/ 



   Agenda Overview  
2. Summary of Public Scoping  



   and Comments  
3. Update on Subgroups’ Progress  



a. Air 
b. Biology/ESA  
c. Cultural Resources/NHPA  
d. Risk Assessments  
e. Socioeconomics  
f. Water Resources  



LUNCH (on your own) 



1. The Box Site 
2. Summary of the Alternative 



   Screening Process 
3. Current EIS Workplan Schedule  
4. Agency Round Table   











NGS-KMC Project EIS – Public Scoping 











NGS-KMC Project EIS – Public Scoping 



• Public Outreach Activities 



– Federal Register Notice – May 16, 2014 



– Newsletters, Media advertisements, news releases  



– Radio announcements (translated into Navajo and Hopi). 



– Website (www.ngskmc-eis.net) 
 











Public Scoping Meetings  



• Ten open-house Scoping meetings in northern Arizona and 
the Phoenix Area in June; an additional Scoping meeting 
on the Hopi Reservation in August. 
– Navajo and Hopi translators 
– Court reporters provided to transcribe oral comments 



• One Hopi Council meeting on the Hopi Reservation in 
August. 
– Navajo and Hopi translators 



• Community open-house meetings on the Hopi Reservation 
in August. 
– Navajo and Hopi translators 



 











Public Scoping Results and Analysis 



• 110 comment submittals  
(written comments and  
oral comment transcripts)  



• The majority of comments were 
received from communities near 
NGS and KMC 



• Comments were entered into a 
database according to resource 
topic categories  



• Comments will be synthesized into  
EIS analysis issues 



• Public scoping summary report will document the process, and the 
EIS issues 



 











Areas of public interest 











.  
NGS - Areas of greatest public interest   



• Proposals to replace all or part of NGS coal-fired electrical generation 
with renewable/lower emitting sources (solar, wind, natural gas).  



• Potential air quality and climate changes related to future NGS 
emissions (particulates, criteria and hazardous air pollutants). 



• Potential effects on groundwater quality from coal combustion waste 
storage sites.  



• Potential human health, and aquatic and terrestrial ecosystem effects 
from airborne metals deposition resulting from coal combustion. 



 











KMC - Areas of greatest public interest  



• Potential human, domestic animal, and wildlife health effects from dust 
generated by mining, and household coal combustion. 



• Requests for human health risk assessments; focused on children. 
• Potential short and long term groundwater quantity and quality effects 



from aquifer withdrawals needed for mine road watering. 
• Consideration of the cumulative effects of prior groundwater withdrawals 



for the Black Mesa coal slurry pipeline.  
• Adequacy (performance standards and available funds) of mine 



reclamation programs, and management of post-mining lands. 
• Economic consequences to local communities and tribal governments of 



continued mine operations, or alternatively, mine closure. 
• Proper treatment of cultural resources and human burials in areas 



proposed for mining.  
• Construction and maintenance of mine service roads that are also used 



by local residents.  
 











Production of CAP Power – Areas of 
greatest public interest 



• Potential  increased cost of delivered CAP water as the result of less 
power generation, and additional capital costs for increased 
pollution control at NGS. 



• The future availability of the NGS revenue surplus  that funds water 
rights settlement commitments. 



• Disproportionate benefits to the CAP tribes compared to the 
perceived negative impacts to the Navajo Nation and Hopi Tribe.  











Questions?? 








			NGS-KMC Project EIS Cooperating Agencies Meeting


			NGS-KMC Project EIS – Public Scoping


			NGS-KMC Project EIS – Public Scoping


			Public Scoping Meetings 


			Public Scoping Results and Analysis


			Areas of public interest


			NGS - Areas of greatest public interest  


			KMC - Areas of greatest public interest 


			Production of CAP Power – Areas of greatest public interest


			Questions??
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Finish 
Mon 10/30/17 



Qtr 1, 2014 Qtr 3, 2015 Qtr 2, 2016 Qtr 1, 2017 Qtr 4, 2017 



Government-to-Government (Tribal) Consultation 



Section 106 Consultation 



Programmatic Agreement (PA) 



Eco Risk Field 
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Air Quality Modeling 
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Prepare Navajo Nation BE 
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Alterna
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Agenda                                                                                                
 



 



        
 



NGS-KMC Project EIS Cooperating Agencies Meeting 
October 29, 2014 - 10:00 am–4:00 pm (PDT) 



Bureau of Indian Affairs Conference Rooms 434-435 (Eagle-Buffalo Rooms) 
2600 N. Central Avenue, Phoenix AZ  85004 



Conference Call-in No. 1-888-566-1670, 1613483# 
 
1. Opening Remarks/Introductions/Agenda Overview (10:00-10:15 am) 
 



2. Summary of Public Scoping Comments (10:15-10:45 am) 
 



3. Update on Subgroups Progress (15 min. each, including questions; 
10:45 am – 12:15 pm) 



 a. Air 
 b. Biology/ESA 
 c. Cultural Resources/NHPA 



 d. Risk Assessments 
 e. Socio-economic 
 f. Water 



 
LUNCH (12:15 – 1:15 pm) 
 
4. The BOX Site (1:15 – 1:30 pm) 
 



5. Summary of the Alternatives’ Screening Process (1:30 – 2 :00 pm) 
 



6. Current EIS Workplan Schedule (2:00-2:30 pm) 
 



7. Agency Round Table – Information needs/requests for your respective 
roles/responsibilities; (5 minutes each; 2:30-3:40 pm) 



  



          a. Navajo Nation 
          b. Hopi Tribe 
          c. GRIC 
          d. OSMRE 
          e. BIA-Navajo 
          f. BIA-Western 
 



g. BLM 
h. FWS 
i. NPS 
j. EPA 
k. Forest Service 
l. CAWCD 
m. AGFD 



 



8. Next Steps/Wrap-up (3:40-4:00 pm) 





http://flh.fhwa.dot.gov/other/exit.htm?link=http://www.bia.gov/









623-773-6254 (office)
480-267-2416 (mobile)
623-773-6486 (fax)
seto@usbr.gov
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From: McKaughan, Colleen
To: Heather Thrasher - AQDX; Eric Massey
Subject: RE: copy of presentations from AQ conference
Date: Tuesday, December 09, 2014 12:08:00 PM
Attachments: EPA Air Quality Activities in Arizona.Final.ppt
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Here it is!
 


From: Heather Thrasher - AQDX [mailto:HThrasher@mail.maricopa.gov] 
Sent: Tuesday, December 09, 2014 12:54 PM
To: McKaughan, Colleen; Eric Massey
Subject: RE: copy of presentations from AQ conference
 
That would be great!  Thanks Colleen J
 
Heather L. Thrasher
 


From: McKaughan, Colleen [mailto:McKaughan.Colleen@epa.gov] 
Sent: Tuesday, December 09, 2014 12:45 PM
To: Heather Thrasher - AQDX; Eric Massey
Subject: RE: copy of presentations from AQ conference
 
Hi, Heather,
 
Although mine wasn’t as clever as Eric’s ( I know I can insert video but I have enough trouble with
 new slides), I would be glad to share it. Do you need me to send it to you?
 
Colleen
 


From: Heather Thrasher - AQDX [mailto:HThrasher@mail.maricopa.gov] 
Sent: Tuesday, December 09, 2014 11:04 AM
To: McKaughan, Colleen; Eric Massey
Subject: copy of presentations from AQ conference
 
Good morning Colleen and Eric!
 
We’ve had requests for the presentations from our conference last week. Would you be willing to
 share yours?
 
Thank you and great to see you both.
 
Heather L. Thrasher
Executive Assistant to Director Philip A. McNeely
Maricopa County Air Quality Department
1001 N. Central Ave., #125 | Phoenix, AZ, 85004-1942



mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=F37EB6F19D09495190CAD9CCA9EE8F62-CMCKAUGH
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Issues Affecting Arizona


National Issues


			President Obama’s Climate Action Plan


			Supplemental Proposal for Tribes and Territories


			Proposed Ozone Standard








Arizona Issues


			Update on Navajo Generating Station   


			Successes during Past Year


			Focus in 2015
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President’s Climate Action Plan
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Average Temperatures in the Southwestern United States, 2000-2013 versus Long-Term Average


*








http://www.epa.gov/climatechange/science/indicators/download.html
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Why is EPA Proposing the Clean Power Plan?


			CO2 is a potent greenhouse gas (GHG) that contributes to climate change 





			CO2 is the primary GHG pollutant, accounting for nearly 75% of global GHG emissions and 82% of GHG emissions across the country





			GHG pollution is causing potentially rapid, damaging and long-lasting changes in our climate that can have a range of severe negative effects on human health and the environment








			May 2014 report of the National Climate Assessment concluded that climate change impacts are already manifesting themselves and imposing losses and costs
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Carbon Pollution and Health


*


			Public health risks include: 


			Increase in heat stroke and heat-related deaths


			Extreme heat events are the leading weather-related cause of death in the U.S.


			Worsening smog and in some cases particle pollution


			Increasing intensity of extreme events, like hurricanes, extreme precipitation and flooding


			Increasing the range of insects that spread diseases such as Lyme disease and West Nile virus.
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General Overview of Clean Power Plan


			Proposal sets an interim (2020-2029) and final goal (2030) for affected power plants in each area to reduce carbon pollution





			EPA is not prescribing measures these areas need to implement to meet the goal





			Areas have flexibility to choose what goes into their plan – how and when to get the necessary reductions, provided the goals are met in established timeframe


			Option to translate rate-based goal to mass equivalent


			Choose what works best in an area, tailored to its needs and policy objectives


			Opportunity to build on existing energy efficiency and renewable energy programs 


			Option to work with other areas through multi-jurisdictional plans


			Fits into existing utility electricity sector planning processes





*
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			Applied Four Building Blocks to 2012 emission data


			Building Block 1:  Make fossil fuel-fired power plants more efficient


			Building Block 2: Increased use of lower-emitting power sources


			Building Block 3: Increased use of zero or low-emitting energy sources


			Building Block 4: Use electricity more efficiently





*


The Building Blocks








*

















			





*


* States are not limited to the Building Blocks and have flexibility to determine how to meet their goal  


			Building Block for BSER			Strategy EPA Used to Calculate the State Goal			Examples of State 
Compliance Measures


			Make fossil fuel-fired power plants more efficient
			Efficiency Improvements			Efficiency improvements
Co-firing or switching to natural gas
Coal retirements
Retrofit CCS (e.g.,WA Parish in Texas)


			Use lower-emitting power sources more			Dispatch changes to existing natural gas combined cycle (CC)			Dispatch changes to existing natural gas CC


			3.   Build more zero or low-emitting energy sources			Renewable Energy
Certain Nuclear			New Natural gas-fired Combined Cycle Units
Renewables
Nuclear (new and up-rates)
New coal with CCS


			Use electricity more efficiently			Demand-side energy efficiency programs			Demand-side energy efficiency programs
Transmission efficiency improvements
Energy storage
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    ARIZONA GOALS


Interim Goal


       


       


2020-2029





735 lbs CO2/MWh 





Final Goal





             


              2030








702 lbs CO2/MWh 
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Clean Power Plan: 


Supplemental Proposal for Power Plants in Indian Country and U.S. Territories
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Clean Power Plan Supplemental Proposal


			On November 4, 2014, EPA published in the Federal Register the Clean Power Plan supplemental proposal to address carbon pollution from affected power plants in Indian country and U.S. territories 


			Supplemental proposal has two main elements: 


			Rate-based goals for carbon dioxide (CO2) emissions from the power sector specific to each area of Indian country and U.S. territory that has existing fossil fuel-fired electric generating units


			Guidelines for these areas to follow in developing plans to achieve the area-specific goals





			Supplemental proposal relies on approach used in June 2014 Clean Power Plan proposal for states





*
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Affected EGUs in Indian Country and Territories


			Indian Country:


			Four affected power plants:


			South Point Energy Center on Fort Mojave tribal lands within Arizona


			Four Corners Power Plant on Navajo tribal lands within New Mexico


			Navajo Generating Station on Navajo tribal lands within Arizona


			Bonanza Power Plant on Ute tribal lands within Utah








			U.S. Territories:


			Six affected power plants in Puerto Rico 


			Two affected power plants in Guam
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Proposed Goals for Areas of Indian Country























			Notes:


			No adjustments from building block 1 for Fort Mojave lands


			No adjustments from building block 2 


			Proposing one option for application of building block 3 and taking comment on alternatives 


			Requesting comment on projected retail electricity sales growth for Indian country (used for building block 4)





*


			Area of Indian Country			Interim Goal			Final Goal


			Lands of the Fort Mojave Tribe			856			855


			Lands of the Navajo Nation			1,991			1,989


			Lands of the Ute Tribe of the Uintah and Ouray Reservation			2,000			1,988
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Translation of Goals to Mass-Based Equivalents


			EPA provided additional information in November 2014 on potential ways to translate the rate-based CO2 goals to a mass-based equivalent, including two illustrative approaches





*


Final Mass Equivalent (Thousand Metric Tons)


			Area of Indian Country			Existing Affected Sources Only			Existing Affected and New Sources


			Lands of the Fort Mojave Tribe			528			532


			Lands of the Navajo Nation			26,731			26,893


			Lands of the Ute Tribe of the Uintah and Ouray Reservation			2,787			2,876









































Implementation Plan Guidelines


			Areas of Indian country with affected EGUs:


			Tribes may seek authority to implement 111(d) plans


			Pursuant to the Tribal Authority Rule, if tribes do not seek and obtain the authority to establish a plan, EPA must promulgate such federal plan provisions as are necessary or appropriate


			EPA is not proposing a determination regarding any tribe’s eligibility to develop a plan or whether a federal plan is necessary or appropriate





			Areas without affected EGUs (e.g., other tribal areas, Vermont, D.C., Canada):


			Taking comment on allowing state or multi-jurisdictional plans to include demand side energy efficiency, renewable energy, and new units located in areas without affected EGUs





*








*














Impacts of the Clean Power Plan


			No additional costs, emission reductions or benefits for Indian Country for the supplemental proposal


			Navajo: if converted to mass-based equivalent, expected to comply without additional actions beyond shutdowns already occurring due to Regional Haze


			Ute and Fort Mojave: costs, reductions and benefits already included in June Clean Power Plan proposal





			Impacts of June Clean Power Plan proposal:


			By 2030, CO2 emission reductions from the power sector of approximately 30 percent from 2005 levels 


			Reductions of other pollutants including SO2, NOx, and directly emitted PM2.5


			Net climate and health benefits of $48 billion to $82 billion in 2030
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Public Input


			Public hearing was held on the supplemental proposal on November 19, 2014, at the Phoenix Convention Center





			Public comments on the supplemental proposal will be accepted through December 19, 2014


			Comments should be identified by Docket ID No. EPA-HQ-OAR-2013-0602





			EPA intends to take final action on the supplemental proposal in conjunction with final action on the proposed Clean Power Plan for states





			For more information:


			http://www.epa.gov/cleanpowerplan
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Proposed Revisions to 


National Ambient Air Quality Standards for Ozone











*
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About Ground-Level Ozone














			Ozone is the main component of smog. 


			It is not emitted directly into the air but forms when emissions of precursors, including nitrogen oxides (NOx), volatile organic compounds (VOCs), carbon monoxide and methane “cook” in the sun.


			Emissions from industrial facilities, electric utilities, motor vehicle exhaust, gasoline vapors, and chemical solvents are the major man-made sources of NOx and VOCs.





Source: EPA, 2011 National Emissions Inventory v1 -http://www.epa.gov/ttn/chief/net/2011inventory.html 


9%


Sources of NOx


63%


15%


13%


Utilities


Industrial/ 


Commercial/ 


Residential 


Fuel 


Combustion


Mobile Sources


All other sources





37%


Mobile Sources


23%


Solvent Utilization


20%


Other industrial and commercial processes


Petroleum and related industry


20%


Sources of VOC





*

















Health effects of ground-level ozone


*


			Millions of Americans are affected by ozone pollution.  At-risk groups include:


			Children, because their lungs are still developing and they are more likely to be active outdoors.  They are also more likely to have asthma.


			People with lung disease such as asthma or chronic obstructive pulmonary disease (COPD)


			Older adults


			People who are active outdoors, such as outdoor workers


			Breathing ozone can lead to: 


			More medication use for people with asthma


			More frequent visits to the doctor


			Missed school days


			Missed work days


			More emergency room visits and hospital admissions


			Increased risk of premature death from lung or heart diseases











*
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Ozone and the Environment














			Ground-level ozone is absorbed by the leaves of plants, where it can:


			Interfere with the ability of sensitive plants to produce and store food, leading to reduced growth and yields.


			Make sensitive plants more susceptible to certain diseases, insects, harsh weather, other pollutants, and competition.


			Visibly injure the leaves of plants, affecting the appearance of vegetation in national parks, recreation areas and cities.


			Reduce or change plant species diversity.


			Such effects have the potential to impact ecosystems and the benefits they provide.
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2014 Proposed 


Ozone Standards


Health-based: 65-70 ppb


Welfare-based: 65-70 ppb


*


 


			On November 25, 2014, EPA proposed to strengthen the national ambient air quality standards for ground-level ozone; current standard is 75 ppb


			The proposed updates will improve public health protection


			The proposed standards reflect strong scientific evidence regarding the harmful effects of ozone on human health and the environment 


			Existing and proposed federal measures are leading to substantial reductions in ozone nationwide, which will help improve air quality and help many areas meet any revised standard.


			Proposed changes to AQI, permitting and monitoring
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Counties Where Measured Ozone is Above Proposed Range of Standards (65 – 70 parts per billion)


358 counties would violate 70 parts per billion (ppb)


200 additional counties would violate 65 ppb for a total of 558





Based on 2011 – 2013 monitoring data
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EPA Projects Most Counties Would Meet the Proposed Range of Standards in 2025	


9 counties outside of California would violate 70 parts per billion (ppb) 


59 additional counties outside of California would violate 65 ppb for a total of 68


Because several areas in California are not required to meet the existing standard by 2025 and may not be required to meet a revised standard until sometime between 2032 and 2037, EPA analyzed California separately. Details are available in the Regulatory Impact Analysis for this proposal.
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Existing and Proposed Federal Rules Will Help Reduce Ozone Pollution


			Rules intended to reduce ozone precursors such as NOx and VOCs, along with rules that will reduce these pollutants as a co-benefit of reducing toxic emissions and carbon pollution, will help most areas of the country meet a revised primary and secondary ozone standard in the range of 65-70 ppb by 2025.


			These federal programs include:


			Requirements to reduce the interstate transport of ozone


			The Mercury and Air Toxics Standards


			Mobile Source-Related Standards, especially the Tier 3 emission control requirements for motor fuels and vehicles


			Regional Haze Best Available Retrofit Technology Emission Standards


			Emissions Standards for Reciprocating Internal Combustion Engines


			Emissions Standards for Industrial, Commercial and Industrial Boilers, and


			The Clean Power Plan
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Tentative timeline for designations and implementation


*


			After a standard is final, states and tribes work with EPA to make plans to meet it.  This process is laid out in the Clean Air Act and some of the key milestones are shown here.





*Areas must attain as expeditiously as practical, but not later than the schedule in the table. Two one-year extensions are available in certain circumstances based on air quality.


			Attainment Schedule by Classification


			Classification			Schedule*


			Marginal			3 years to attain


			Moderate			6 years to attain


			Serious			9 years to attain


			Severe			15 to 17 years to attain


			Extreme			20 years to attain
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Ozone NAAQS Review Schedule


			Proposal signed on November 25, 2014


			Public comment period for 90 days after proposal is published in the Federal Register


			Comments should be labeled with Docket ID number EPA-HQ-OAR-2008-0699


			3 Public hearings will be held in January 2015. More details will be announced in a separate Federal Register notice.


			Final Rule to be signed by October 1, 2015 (Consent decree deadline)


			For more information on the rule and how to comment, go to http://www.epa.gov/air/ozonepollution/





*
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Navajo Generating Station
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Insert map from Fletcher








 





This limit can be met by installing and operating selective catalytic reduction (or SCR) in combination with Low NOx burners with separated over fire air (LNB/SOFA) on all 3 units.





We also proposed Alternative 1 – which credits NGS for the early and voluntary installation of LNB/SOFA on one unit per year in 2009-2011, and proposes to give NGS additional flexibility in the compliance date (out to 2021 to 2023.





As discussed in more detail in our proposed rulemaking, total emission reductions under Alternative 1 are greater than under our proposed BART determination. 
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NGS Status Update


			EPA issued two proposals (February 5 and October 22, 2013) and took final action on August 8, 2014 


			EPA approved a “Better than BART” alternative consistent with the TWG proposal – established a cap in NOx emissions over 2009-2044, shutdown of 1 unit or equivalent curtailment in 2019, SCR on two units in 2030


			NOx emissions reduced by 80% and visual impairment by 73% by 2030 at 11 parks and wilderness areas


			EPA evaluated 77,000 comments, held over 50 tribal consultations, and held 5 public hearings across the state before taking final action














Pending Legal Action


			Four separate petitions for review received





Hopi Tribe


Vincent Yazzie


To’Nizhoni Ani, Black Mesa Water Coalition, Dine Cares


NPCA, NRDC, Sierra Club, Grand Canyon Trust 


			The Court has granted the motions to intervene for Navajo Nation, Gila River, SRP and CAP


			Court has stayed the briefing schedule for the time being but we hope to have schedule soon 
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Successes and 2015 Focus 
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Successes in State of Arizona


			Approved the Phoenix 5% Plan on June 10, 2014 (litigation pending) 


			Approved the maintenance plan and redesignation request for Phoenix metro area for the 1997 ozone standard on September 17, 2014


			Proposed a SIP revision for Apache Generating Station to replace their portion of the Regional Haze FIP (Phase I) on September 5, 2014


			Finalized Navajo Generating Station FIP on August 8, 2014 (litigation pending)


			Four Corners Power Plant  “unreasonable delay” lawsuit was dismissed
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Successes in State of Arizona


			Proposed action on the AZ lead and ozone Infrastructure SIP on October 1, 2014


			AZ PSD/NSR Rule will be proposed this month 


			Proposed action on Nogales PM 2.5 Emissions Inventory Plan on Sept. 2, 2014  


			Final action on 38 SIP elements for various source categories


			Final Action on AZ Regional Haze FIP – Phase III – September 3, 2014 (litigation pending)


			Redesignation of Hayden , AZ, to nonattainment for the lead NAAQS














            2015 Efforts





Pinal PM-10 Plan


Miami/Hayden SO2 SIPs due in April 2015


Hayden Lead SIP


Litigation on Regional Haze 


Revising RH FIPs or replacing with SIP revisions


Finalize AZ PSD/NSR Rule by June 2015


US/Mexico Border Monitoring





			














             2015 Efforts


			Work with Pinal County on Cowtown monitor relocation


			Technical System Audits of ADEQ’s ambient air monitoring network; finalize reports on Maricopa County and Pima County’s technical systems audits


			Maricopa County Stage II SIP revision


			AZ Fuels SIP revision


			Maricopa County CO Maintenance Plan
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Located at the Central Ave. & Roosevelt METRO stop
P. 602.506.6443 | CleanAirMakeMore.com
 


        


 
 



http://www.cleanairmakemore.com/

http://www.facebook.com/CleanAirMakeMore

http://twitter.com/cleanairmakemor

http://www.maricopa.gov/aq/

http://www.maricopa.gov/aq/contact_us/Forms/Feedback.aspx






From: McKaughan, Colleen
To: Lee, Anita; Bohning, Scott
Subject: FW: Handouts for tomorrow"s (Wednesday) NGS-KMC Project EIS Cooperating Agencies meeting.
Date: Wednesday, October 29, 2014 11:18:00 AM
Attachments: box presentation_RS.pdf


CAPsystem10282014_RS.pdf
Combined_Resources_Final_RS.pdf
Intro&Scoping[1].pdf
Workplan_Schedule_RS.pdf
Agenda 10-29-2014.ALL COOP AGENCIES MTG.pdf


The combined resources attachment has the AQ modeling slides.  I gave a download to Anita and
 she will talk to you, Scott.
 


From: Geselbracht, Jeanne 
Sent: Wednesday, October 29, 2014 10:43 AM
To: McKaughan, Colleen; Lee, Anita
Subject: FW: Handouts for tomorrow's (Wednesday) NGS-KMC Project EIS Cooperating Agencies
 meeting.
Importance: High
 
The Air presentation in a few minutes will be in the “Combined Resources” attachment.
 
Jeanne Geselbracht
Environmental Review Section (ENF-4-2)
U.S. EPA Region 9 
75 Hawthorne Street
San Francisco, CA  94105


Phone: (415) 972-3853
 
From: Eto, Sandra [mailto:seto@usbr.gov] 
Sent: Tuesday, October 28, 2014 4:47 PM
To: Kimberly Craven; Geselbracht, Jeanne; Patricia Brewer; patricia_port@ios.doi.gov; Brenda Smith;
 Kremer, Tracy A -FS; robert_f_stewart@ios.doi.gov
Cc: Art Kleven; Frank Lupo; Rodney Smith
Subject: Handouts for tomorrow's (Wednesday) NGS-KMC Project EIS Cooperating Agencies
 meeting.
 
Please pass on to anyone else in your organization who is participating by
 telephone.  Thanks.
 
The handouts go in the following order:
 
1. Agenda
2. Intro&Scoping
3. Combined Resources
4. Box Presentation
5. CAP System10282014 (map)
6. Workplan Schedule



mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=F37EB6F19D09495190CAD9CCA9EE8F62-CMCKAUGH

mailto:Lee.Anita@epa.gov

mailto:Bohning.Scott@epa.gov

mailto:seto@usbr.gov

mailto:patricia_port@ios.doi.gov

mailto:robert_f_stewart@ios.doi.gov






Box.com 



• Box is a collaboration site being used for this project.  



• The site will mainly be used for file transfer.  



• Agency leads (and other appropriate staff) will be invited to 
use the Box site.  



• Box is available for use  
on your computer, tablet,  
or smart phone. 



 











Typical Folder View 











By Invitation Only… 



Each person invited to use the AECOM NGS-KMC Box site will  
receive an email with information on the site and details of how  
to obtain access. 



 











.  
NGS-KMC Box Site Access 



• A key step is to establish a password for access to the site. The 
requirements for passwords are shown in the graphic below 











Permission Levels 



• Permission Levels are assigned based on your participation status and 
project needs and may be modified over time. The initial default will be 
“Viewer.”  



 











Permissions 



• Your permission levels are assigned at the file or folder level. You 
will see only the folders to which you are assigned.  



• Generally, Cooperating Agency project team members will have 
“Viewer” rights, allowing file download, preview, and the ability to 
send a link to the file to another person. 



• Please note: The link sent can be opened only by someone who 
also has rights to view the specific folder.  When the link is clicked, 
the Box site will open and request that the user log in to the site.  











Web Exception Request 











Website Access Exception 











Exemption Reason Sample Text 



I request you unblock a website for the following [Agency] staff:  
__________.  We will be using this site during preparation of an 
environmental impact statement (EIS) that involves this Agency.  The 
intent is to use the site, which is similar to a SharePoint website, 
where large files can be uploaded and accessed easily, as well as 
store electronic map and data files to be used by various agencies 
involved in preparing the Navajo Generating Station-Kayenta Mine 
Complex Project EIS.  The EIS will take about 4 to 5 years to prepare 
and complete, and involves various staff from the following DOI 
agencies:  Reclamation-LCR (including PXAO), Reclamation-UCR, 
OSMRE-Western, BIA-Navajo, BIA-Western, BLM-AZ, UT, NV, NPS-
GCNR, NPS-Denver Air, FWS-AES (including Flagstaff), FWS-NMES,  
OEPC-Denver, OEPC-San Francisco, OEPC-DC.  The lead federal 
agency contact is Sandra Eto, Reclamation-PXAO (seto@usbr.gov). 



 











Contact Information 



Debby Sehi 
NGS KMC EIS Deputy Project Manager  



Direct: 970-530-3350  



Debby.sehi@aecom.com 



  



AECOM  
1601 Prospect Parkway, Fort Collins CO 80528  



Main: 970-493-8878  Fax: 970-493-0213 



www.aecom.com 
 





mailto:Debby.sehi@aecom.com


http://www.aecom.com/
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Air Quality 











Air Quality Drivers 



• Proposed Action  
– TWG Agreement – Bookends  



– Annual EPA BART NOx is within the “Bookends”  



• Current Status of Protocols – Model “TWG Bookends”  
– Navajo Generating Station  



– Kayenta Mine Complex 



– Support for ERA / HHRA  



• Use of USEPA Haze Analysis  



• Approach to Analyzing Climate Change 











Key Take-aways from Scoping 



• Reduce Emissions (NGS and Fugitive Dust) 



• Monitor Impacts  



• Visibility Impacts, Acid Rain  



• Deposition and Impact on Health & Ecology  



• Impact on Human Health, Asthma and Other  



• Mercury, Arsenic  



• Blasting  



• Climate Change – Impact  



 











Air Quality Near-Term Focus  



• Finalize Protocol for KMC  



• Complete Inventories, Model  



• Capture Regional Haze from BART Analysis  



• Address FCPP EIS Comments and Responses 



• Participate in Climate Change Committee 



• Social Cost of Carbon 



• Impacts on Temperature and Precipitation  



• Clean Power Plan  



• Develop Air Quality Outline for EIS  











Questions?? 











Biological Resources 











Biology - Recent/Current Activities 



• Information Gathering Including: 
– Tours of NGS and KMC  



– Meetings with USFWS, USFS, NPS, Navajo, and Hopi biologists to provide 
background on the Project, understand issues and concerns, and follow-up 
on requests for species occurrence data 



– Mapping of species locations based on input received thus far 



– ESA/Biology Subgroup reviews of the ERA protocol documents and field 
sampling plan 



• Informal ESA Consultation: 
– Identifying federally listed and candidate species to be analyzed in the 



Biological Assessment 



– Conducting monthly ESA subgroup calls or meetings 



– Compiling endangered fish species occurrence information for Lake Powell 











Key Take-aways from Scoping 



• Impacts of water availability on wildlife. 



• Loss of native species – especially those of cultural importance. 



• Changes in species composition; especially the potential for 
introduction of non-native plant species in reclaimed areas and other 
disturbed areas. 



• Contamination of food and water sources by fugitive dust and 
emissions.  



• Potential disturbance/destruction of the natural environment due to 
excavation, dust, water use, and other related activities. 



• Need for additional monitoring to inform wildlife adaptive 
management/mitigation solutions. 



 











Biology - Near-Term Focus 



• Information Gathering 



– Continue to collect special status species occurrence data  



– Review existing biological resource reports for the NGS deposition 
area, transmission line ROWs, and KMC 



• Definition of Study Area (EIS)/Action Area (BA) 



– Review ERA results to assist in defining study area/action area 
related to air emissions deposition 



– Coordinate with the Water Resources Subgroup to define the 
analysis area for biological resources associated with KMC mine 
dewatering 



– Identify operation and maintenance ROW and activities for the 
transmission lines 



 











Biology - Near-Term Focus (continued) 



• Biological Assessment 



–Confirm initial list of species with the USFWS to be analyzed  
in the BA 



–Begin literature review for species information (general occurrence, 
habitat, and life history) 



–Prepare BA outline 



• Other Special Status Species Documents 



–Begin planning efforts for the preparation of the U.S. Forest 
Service Biological Evaluation and Navajo Nation Biological 
Evaluation 



 











Questions?? 











Cultural Resources 











Cultural Resources - Recent/Current Activities 



• Programmatic Agreements for NHPA/Section 106 
Compliance  
– PA for the KMC 
– PA for all other portions of the Project Area of 



Potential Effect (APE) 



• Class I Archaeological Overview for the Cultural 
Resources APE 



• Archaeological Data Quality-Assessment Sample 
Survey 



• Traditional Cultural Properties (TCP) Investigations 
(Navajo Nation Ethnographic/TCP in progress) 











Cultural Resources – Area of Potential Effect 



• Class I overview includes a 100-m 
buffer around APE resulting in a 
142,257-ac. study area with 2,337 
previously recorded sites 
– 1,480 previously recorded sites (63%) 



exist within the Kayenta Mine portion 
of the APE 



– 266 previously recorded sites (11%) 
exist within the 5 proposed mine areas  



– Within APE, sites range in age from 
the Middle Archaic Period (≈5000 BC) 
to the Historical Period (20th century) 
and include 10 cultural traditions 



Area of Potential Effect 











Cultural Resources - Recent/Current Activities 



• Sample survey conducted and 
completed between September 29 and 
October 21, 2014 
– Original Plan: Survey 15 quadrats within 5 



proposed (2020–2044) mine areas (about 
1,170 ac.) 



– Actual Survey Area: Surveyed 13 quadrats 
(852 ac.); 2 quadrats not surveyed (318 ac.) 



– Survey Results: Total of 35 sites and 57 
isolated finds recorded; higher density of sites 
to the south, especially on Hopi lands 



– Assessment: More sites than previously 
recorded, not all sites accurately located, 
some sites previously recorded not relocated, 
and many sites were larger than previously 
observed 



 











Key Take-aways from Scoping 



• Need for comprehensive surveys for cultural resources, including 
TCPs 



• PA considerations must include burial discovery, consultation, and 
post-recovery disposition 



• Local repositories to hold cultural items recovered from KMC 
archaeological investigations 



 











Cultural Resources Near-Term Focus 
 



• Contract for Ethnographic/TCP investigations of undisturbed portions of KMC for Hopi 
Tribe; November 2014 



• Contract for Ethnographic/TCP investigations of undisturbed portions of KMC for Pueblo 
of Zuni; December 2014 



• Contract for Ethnographic/TCP Overview for APE other than KMC; early 2015 



• Contract for Class III (100%, intensive) cultural resource survey of Western 
Transmission Line; early 2015 



• Receipt of Draft Class I Overview; February 2015 



• Complete drafts of both Programmatic Agreements; March 2015 



• Develop Statements of Work for Class III cultural resource survey of proposed mine 
areas on KMC; April 2015 



 











Questions?? 











Risk Assessments 











Risk Assessments - Recent/Current Activities 



• Information Gathering 
– Issues from public scoping meetings 
– Special status species and other target species occurrence data 
– NGS and KMC tours 
– NGS deposition area field sampling 



• ERA 
– Near-field air modeling results were used to define ERA near-field study area 
– NGS ERA protocols and Near-field Sampling Plan reviewed by the ESA Subgroup 
– Soil, water, and sediment sampling conducted within the near-field deposition area 
– Coordinated review of KMC ERA Protocol and Field Sampling Plan 
– EPRI conducted atmospheric and watershed modeling to estimate trace metal 



concentrations in environmental media (surface water and tissue) 



• HHRA 
– Initial Human Health Risk Assessment protocol reviewed 



 
 
 











ERA - Key Take-aways from Scoping 



• Ecological 
– Safety/Health of livestock, wildlife, fish and plants 



– Migration of air pollutants to other media 



– Food chain transfer – safety of forage/food for livestock and wildlife 



 



 



 
 











ERA - Near-Term Focus 



• Information Gathering 
– Occurrence Data - Continue collection of special status and other target species 



occurrence data 



– Literature Review - Conduct literature review for biological resource 
information/reports for the NGS deposition area, transmission line ROWs,  
and KMC 



• Modeling/ERAs 
– Selenium Threshold - Reevaluate selenium deposition threshold based on current 



conditions data collected to support Near-field ERA 



– Conduct/Review ERAs - Review the Near-field ERA, San Juan River ERA, and 
Gap Region Analysis draft reports  



– EPRI Modeling – Review atmospheric and watershed model results used to 
estimate trace metals concentrations in environmental media (surface water  
and tissue) 



– Review preliminary field sampling results for the KMC ERA 











HHRA - Key Take-aways from Scoping 



• Human Health 
– Safety of food (livestock, wildlife, fish and plants) for consumption 



– Health of individuals in communities in/around NGS and KMC 



• Dust generation at KMC 
• Domestic use of coal 
• Cultural/traditional or ceremonial uses of plants 











HHRA - Near-Term Focus 



• Information gathering 
– Literature Review - Conduct literature review for health statistics 



information/reports for the NGS and KMC regions (e.g., home coal combustion, 
health studies/respiratory morbidity incident rates)  



• Modeling/HHRA 
– EPRI Air Modeling – Review atmospheric and watershed model results used to 



estimate trace metals concentrations in environmental media (surface water  
and food) 



– Near-Field, KMC and Regional Air Modeling – review atmospheric model results 
used to estimate trace metals concentrations in environmental media (surface 
water and food)  



– Review field sampling results from the NGS Near-Field and KMC field sampling 
events 



 



 



 











Questions?? 











Socioeconomics and Environmental Justice 











Key Take-aways from Scoping 



• The EIS provides an opportunity for accurate portrayal of 
socioeconomic benefits and costs of NGS and Kayenta Mine 



• “Equity” considerations in the distribution of perceived benefits and 
adverse effects of current projects and alternatives 



• Limited availability/access to electricity and water across wide areas of 
Hopi Tribe and western Navajo Nation lands 



• Economic importance of the two facilities and Federal share of power, 
including power costs and surplus power sales, to CAP and other 
stakeholders 



• Support for an interdisciplinary effort to address public health, cultural, 
environmental justice, climate change and the social cost of carbon 



 











Primary Drivers: 
    Socioeconomic / Environmental Justice Assessment 



• NGS and KMC output/production 



• Direct jobs and income 



• Company purchases from local vendors 



• Temporary employment: minor and major maintenance, construction of 
pollution controls 



• Lease and royalty payments to the Tribes 



• Indirect and induced effects 



• Changes in state and local taxes 



• Indirect effects of delivered water costs on CAP operations and users 



• Effects on Lower Colorado Basin Development Fund 



• Short and long-term socioeconomic effects associated with 
implementing lower-emitting sources 



 











Near-Term Focus: Data collection and analysis to 
describe the baseline affected environment 
 
• Key Data Sources: 



 











Questions?? 











Water Resources 











Water Resources – Recent/Current Activities 



• Data/Document Collection and Review; 
• Scoping and Interagency Agreement; 
• Spring Inventories; 
• Groundwater CESA Determination; 
• Population Growth and Water Demands; 
• Groundwater Model Review - Progress. 











Key Take-aways from Scoping 



• Pumping Effects on Springs; 
• Cumulative Effects on N-Aquifer Water Supplies; 
• Surface Water Quality Impacts – Local, Regional; 
• Effects of Coal Combustion Waste Disposal; 
• OSMRE Permit, Reclamation and Bonding; 
• Cumulative Effects from Uranium Projects. 



 











Water Resources - Path Forward 



• Complete Model Reviews; 
• Initiate and Complete Groundwater Models – Direct/Indirect, 



Cumulative; 
• Ascertain Pumping Effects – Springs, Wells, Water Supplies, 



Surface Flows; 
• Coordinate with other resource areas including Air Quality, 



ERA, Biology, Socioeconomics, and Cultural Resources to 
Identify Potential Regional Water Quality Effects. 



 











Questions?? 
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NGS-KMC Project EIS Cooperating Agencies Meeting 



AGENDA 
1. Opening Remarks/Introductions/ 



   Agenda Overview  
2. Summary of Public Scoping  



   and Comments  
3. Update on Subgroups’ Progress  



a. Air 
b. Biology/ESA  
c. Cultural Resources/NHPA  
d. Risk Assessments  
e. Socioeconomics  
f. Water Resources  



LUNCH (on your own) 



1. The Box Site 
2. Summary of the Alternative 



   Screening Process 
3. Current EIS Workplan Schedule  
4. Agency Round Table   











NGS-KMC Project EIS – Public Scoping 











NGS-KMC Project EIS – Public Scoping 



• Public Outreach Activities 



– Federal Register Notice – May 16, 2014 



– Newsletters, Media advertisements, news releases  



– Radio announcements (translated into Navajo and Hopi). 



– Website (www.ngskmc-eis.net) 
 











Public Scoping Meetings  



• Ten open-house Scoping meetings in northern Arizona and 
the Phoenix Area in June; an additional Scoping meeting 
on the Hopi Reservation in August. 
– Navajo and Hopi translators 
– Court reporters provided to transcribe oral comments 



• One Hopi Council meeting on the Hopi Reservation in 
August. 
– Navajo and Hopi translators 



• Community open-house meetings on the Hopi Reservation 
in August. 
– Navajo and Hopi translators 



 











Public Scoping Results and Analysis 



• 110 comment submittals  
(written comments and  
oral comment transcripts)  



• The majority of comments were 
received from communities near 
NGS and KMC 



• Comments were entered into a 
database according to resource 
topic categories  



• Comments will be synthesized into  
EIS analysis issues 



• Public scoping summary report will document the process, and the 
EIS issues 



 











Areas of public interest 











.  
NGS - Areas of greatest public interest   



• Proposals to replace all or part of NGS coal-fired electrical generation 
with renewable/lower emitting sources (solar, wind, natural gas).  



• Potential air quality and climate changes related to future NGS 
emissions (particulates, criteria and hazardous air pollutants). 



• Potential effects on groundwater quality from coal combustion waste 
storage sites.  



• Potential human health, and aquatic and terrestrial ecosystem effects 
from airborne metals deposition resulting from coal combustion. 



 











KMC - Areas of greatest public interest  



• Potential human, domestic animal, and wildlife health effects from dust 
generated by mining, and household coal combustion. 



• Requests for human health risk assessments; focused on children. 
• Potential short and long term groundwater quantity and quality effects 



from aquifer withdrawals needed for mine road watering. 
• Consideration of the cumulative effects of prior groundwater withdrawals 



for the Black Mesa coal slurry pipeline.  
• Adequacy (performance standards and available funds) of mine 



reclamation programs, and management of post-mining lands. 
• Economic consequences to local communities and tribal governments of 



continued mine operations, or alternatively, mine closure. 
• Proper treatment of cultural resources and human burials in areas 



proposed for mining.  
• Construction and maintenance of mine service roads that are also used 



by local residents.  
 











Production of CAP Power – Areas of 
greatest public interest 



• Potential  increased cost of delivered CAP water as the result of less 
power generation, and additional capital costs for increased 
pollution control at NGS. 



• The future availability of the NGS revenue surplus  that funds water 
rights settlement commitments. 



• Disproportionate benefits to the CAP tribes compared to the 
perceived negative impacts to the Navajo Nation and Hopi Tribe.  











Questions?? 
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Mon 5/6/13 



Finish 
Mon 10/30/17 



Qtr 1, 2014 Qtr 3, 2015 Qtr 2, 2016 Qtr 1, 2017 Qtr 4, 2017 



Government-to-Government (Tribal) Consultation 



Section 106 Consultation 
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NGS-KMC Project EIS Cooperating Agencies Meeting 
October 29, 2014 - 10:00 am–4:00 pm (PDT) 



Bureau of Indian Affairs Conference Rooms 434-435 (Eagle-Buffalo Rooms) 
2600 N. Central Avenue, Phoenix AZ  85004 



Conference Call-in No. 1-888-566-1670, 1613483# 
 
1. Opening Remarks/Introductions/Agenda Overview (10:00-10:15 am) 
 



2. Summary of Public Scoping Comments (10:15-10:45 am) 
 



3. Update on Subgroups Progress (15 min. each, including questions; 
10:45 am – 12:15 pm) 



 a. Air 
 b. Biology/ESA 
 c. Cultural Resources/NHPA 



 d. Risk Assessments 
 e. Socio-economic 
 f. Water 



 
LUNCH (12:15 – 1:15 pm) 
 
4. The BOX Site (1:15 – 1:30 pm) 
 



5. Summary of the Alternatives’ Screening Process (1:30 – 2 :00 pm) 
 



6. Current EIS Workplan Schedule (2:00-2:30 pm) 
 



7. Agency Round Table – Information needs/requests for your respective 
roles/responsibilities; (5 minutes each; 2:30-3:40 pm) 



  



          a. Navajo Nation 
          b. Hopi Tribe 
          c. GRIC 
          d. OSMRE 
          e. BIA-Navajo 
          f. BIA-Western 
 



g. BLM 
h. FWS 
i. NPS 
j. EPA 
k. Forest Service 
l. CAWCD 
m. AGFD 



 



8. Next Steps/Wrap-up (3:40-4:00 pm) 





http://flh.fhwa.dot.gov/other/exit.htm?link=http://www.bia.gov/









 
 
 


Sandra Eto


Navajo Generating Station-Kayenta Mine Complex Project


Environmental Coordinator
Phoenix Area Office, Bureau of Reclamation
6150 W. Thunderbird Road 
Glendale AZ  85306-4001
623-773-6254 (office)
480-267-2416 (mobile)
623-773-6486 (fax)
seto@usbr.gov
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From: Vincent Yazzie
To: Janette Brimmer; "Dertke, Daniel (ENRD)"; MShapp@hgnlaw.com; MGoodstein@hgnlaw.com; ALynch@hgnlaw.com; Bartlett, Brad; barthlawoffice@gmail.com; Amanda Goodin; "Neil Levine"
Cc: Anderson, Lea; Lyons, Ann; Smith, Rodney
Subject: Re: NGS petitions, Nos. 14-73055, 14-73100, 14-73101, 14-73102 (9th Cir.)
Date: Monday, November 17, 2014 9:27:46 PM
Attachments: vincenzo_opposing_Navajo_Nation_Motion_to_intervene_111714.pdf


Hello,


Vincent Yazzie aka Vincenzo opposing Navajo Nation Motion to Intervene.


Vincent H. Yazzie


On Monday, November 17, 2014 3:47 PM, Vincent Yazzie <vinceyazzie@yahoo.com> wrote:


Hello,


Looks like there is a stay on my case and briefing schedule, 14-73100.  


My case might have to proceed at a later date.  May or may not get stuck for a $500 filing fee.


Vincent H. Yazzie aka Vincenzo


http://www.navajohopilittlecoloradoriverwatersettlement2012.info/RIPPING_OFF_NAVAJO_WATER_RIGHTS
 1.pdf


Navajo Nation cannot regulate NGS
http://www.navajohopilittlecoloradoriverwatersettlement2012.info/srp_motion_for_an_injunction.pdf
http://www.navajohopilittlecoloradoriverwatersettlement2012.info/teilborg_injunction_order.pdf


The following transaction was entered on 11/17/2014 at 1:23:53 PM PST and filed on 11/17/2014
Case Name: The Hopi Tribe v. USEPA
Case Number:  14-73055
Document(s): Document(s)


Docket Text:
Filed clerk order (Deputy Clerk: GS): The motion of Salt River Project Agricultural Improvement and
 Power District to intervene in support of the respondent in Nos. 14-73055, 14-73100, 14- 73101, and 14-
73102 is granted. The motion of Gila River Indian Community to intervene in support of respondent in
 Nos. 14-73055, 14-73100, 14-73101, and 14-73102 is granted. The motion of Central Arizona Water
 Conservation District to intervene in support of the respondent in No. 14-73055 is granted. The motion of
 Navajo Nation to intervene in No. 14-73055 is granted. The briefing schedules for Nos. 14-73055, 14-
73101, and 14-73102 are amended as follows. The opening briefs are due December 22, 2014. The
 answering brief is due January 20, 2015. The briefs of the intervenors are due February 3, 2015. The
 optional reply briefs are due 14 days after the last-served intervenors brief. The petitioner’s motion to
 proceed in forma pauperis in No. 14-73100 shall be addressed in a separate order. The briefing schedule
 in No. 14-73100 shall be re-set upon the disposition of the petitioner’s motion to proceed in forma
 pauperis. See 9th Cir. R. 27-11.[9315523] [14-73055, 14-73100, 14-73101, 14-73102] (WL)


On Friday, November 14, 2014 4:36 PM, Janette Brimmer <jbrimmer@earthjustice.org> wrote:


Hello Daniel---sorry for the radio silence but a number of us have been sidetracked with deadlines.  The NGO petitioners (NPCA et al. and TNA et
 al. ) are agreeable to January 16 for petitioners briefs, the extended deadline for EPA’s response and with the 28,000 words per side proposal.  I
 know that Hopi will be responding separately so I don’t want you to think I am speaking for them.  We should probably try to finalize at least these
 pieces early next week so that we can get a stipulation to the court as the clock is ticking.  Thanks.
 
Janette Brimmer
Attorney
Earthjustice Northwest Office
705 2nd Avenue, Suite 203
Seattle, WA 98104
T: 206.343.7340, ext. 1029



mailto:vinceyazzie@yahoo.com

mailto:jbrimmer@earthjustice.org

mailto:Daniel.Dertke@usdoj.gov

mailto:MShapp@hgnlaw.com

mailto:MGoodstein@hgnlaw.com

mailto:ALynch@hgnlaw.com

mailto:bbartlett@law.du.edu

mailto:barthlawoffice@gmail.com

mailto:agoodin@earthjustice.org

mailto:nlevine@grandcanyontrust.org

mailto:anderson.lea@epa.gov

mailto:Lyons.Ann@epa.gov

mailto:rodney.smith@sol.doi.gov

http://www.navajohopilittlecoloradoriverwatersettlement2012.info/teilborg_injunction_order.pdf

https://ecf.ca9.uscourts.gov/n/beam/servlet/TransportRoom?servlet=DocketReportFilter.jsp&caseId=261261

https://ecf.ca9.uscourts.gov/docs1/009026544566&uid=d5ffbe1849633db4
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 



 
 



VINCENT HARRIS YAZZIE, 



Petitioner, 



v. 
 
UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 



Respondent, 



) 
) 
) 
) 
) 
)    No.  14-73100 
) 
) 
) 
) 
) 
) 
) 



 
RESPONSE TO MOTION FOR INTERVENTION BY THE NAVAJO NATION 



 
 Petitioner is against November 4, 2014 Motion for Intervention by the Navajo 



Nation as the Navajo Nation is precluded from regulating Navajo Generation 



Station (NGS).  In Salt River Project Agricultural Improvement and Power 



District (SRP) v. Reynold R. Lee, Casey Watchman, Woody Lee, Peterson Yazzie, 



Evelyn Meadows, Honorable Herb Yazzie[Navajo Nation Supreme Court Chief 



Justice], Honorable Lorene B. Ferguson [Navajo Nation Supreme Court Justice],  



Honorable Cathy Begay [Navajo Nation Supreme Court Justice],  Leonard Thinn 



and Sarah Gonnie,  (Lee, et.al) CV-08-8028-PCT, United States District Court 



for the District of Arizona (USDCAZ) or collectively as SRP v. Lee, et.al. CV-08-



8028-PCT, USDAZ, MOTION for Preliminary Injunction by Salt River Project 



Agricultural Improvement and Power District, Headwaters Resources, Inc.. 



(Attachments: # 1 Appendix Declarations, # 2 Exhibit Index, EX 1 part 1, # 3 



Exhibit 1 part 2, # 4 Exhibit EX 2 part 1, # 5 Exhibit EX 2 part 2, # 6 Exhibit EX 
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3, # 7 Exhibit EX 4 to EX 8, # 8 Exhibit EX 9 to EX 11, # 9 Exhibit EX 12 to EX 



17)(Egbert, John) (Entered: 03/03/2008), Document 5, page 5, lines 4 to 12. 



Operation of Navajo Generation Station.  The Tribe covenants that, other 
than expressly set out in this Lease, it will not directly or indirectly 
regulate or attempt to regulate the Lessees in the construction, 
maintenance or operation of the Navajo Generation Station and the 
transmission systems of the Lessees or the construction, maintenance or 
operation of the fuel transportation system of the Lessees, or the Fuel 
Transporter.  This covenant shall not be deemed a waiver of whatever rights 
the Tribe may have to regulate retail distribution of electricity on the 
Reservation Lands.  Nothing herein shall convey to the Lessees, or any of 
them, any rights to engage in retail distribution of electricity on Reservation 
Lands. 
 



Permanent Injunction was finally approved adverse to the Navajo Nation on 



January 28, 2013 by Judge James A. Teilborg, Document 187.  CLERK'S 



JUDGMENT- Pursuant to the Court's order filed this date and upon the Court's 



instruction therein, declaratory judgment is entered for Plaintiffs Salt River 



Project Agricultural Improvement and Power District, a municipal corporation 



and political subdivision of the State of Arizona, and Headwaters Resources, 



Inc., a Utah corporation, against Defendants Reynold R. Lee, Casey Watchman, 



Woody Lee, Peterson Yazzie, Evelyn Meadows, Honorable Herb Yazzie, 



Honorable Louise G. Grant, Honorable Eleanor Shirley, Leonard Thinn and 



Sarah Gonnie (LFIG) (Entered: 01/28/2013) as Document 188.  Judgement is for 



employment purposes, but is derived from the Navajo Nation lease agreement 



and 323 Grant Right-of-Way to SRP which also prevents Navajo Nation from 



regulating NGS. 
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 Navajo Nation is at Federal Register 79-46514, 79-46515, and 79-46516, 



Approval of Air Quality Implementation Plans; Navajo Nation; Regional Haze 



Requirements for Navajo Generating Station which is this Petition of Review. 



http://www.gpo.gov/fdsys/pkg/FR-2014-08-08/html/2014-18228.htm 



 Recent NGS lease agreement was not released to the Navajo Nation Council 



until the last minute.  I do not have a copy of the recent Navajo Nation Lease 



Agreement with NGS.  TWG was never released to the Navajo Nation public 



until a week after the NGS lease agreement was signed.  Navajo Nation must 



not hide behind Attorney Client privilege and Navajo Nation Privacy Act on 



NGS lease Agreement and TWG agreement. 



 SRP Motion to Intervene filed on October 31, 2014, docket entry 5, page 5 



cites “Tribal Authority Rule” (“TAR”) 



 Section 49.11 of the TAR authorizes EPA to promulgate a FIP when 
EPA determines such regulations are “necessary or appropriate” to protect 
air quality.  40 CFR 49.11(a)  . . . The Court of Appeals for the Tenth Circuit 
considered the regulatory language in 40 CFR 49.11(a) and concluded that 
“[i]t provides the EPA discretion to determine what rulemaking is necessary 
or appropriate to protect air quality and requires the EPA to promulgate such 
rulemaking.” 
 



 The Navajo Nation has given up its ability to regulate NGS including air 



emission and was illegal to be part of the Technical Work Group (TWG).  Navajo 



Nation not eligible for TAR according to 40 CFR §49.6   Tribal eligibility 



requirements which is part of the Navajo Nation lease agreement with SRP. 
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http://www.ecfr.gov/cgi-bin/text-



idx?SID=29267f575cacadf2c0b10b0d6f171eae&node=sp40.1.49.a&rgn=div6#se40



.1.49_11 



40 CFR §49.6   Tribal eligibility requirements. 
 
Sections 301(d)(2) and 302(r), 42 U.S.C. 7601(d)(2) and 7602(r), authorize the 
Administrator to treat an Indian tribe in the same manner as a State for the 
Clean Air Act provisions identified in §49.3 if the Indian tribe meets the 
following criteria: 
 
(a) The applicant is an Indian tribe recognized by the Secretary of the 
Interior; 
 
(b) The Indian tribe has a governing body carrying out substantial 
governmental duties and functions; 
 
(c) The functions to be exercised by the Indian tribe pertain to the 
management and protection of air resources within the exterior boundaries 
of the reservation or other areas within the tribe's jurisdiction; and 
 
(d) The Indian tribe is reasonably expected to be capable, in the EPA 
Regional Administrator's judgment, of carrying out the functions to be 
exercised in a manner consistent with the terms and purposes of the Clean 
Air Act and all applicable regulations. 
 



 Navajo Nation’s Motion to Intervene should be denied as they have given up 



jurisdiction to regulate NGS. 



 Exhibit A is my Interagency Pass #141 040069 to Grand Canyon National 



Park (GCNP), Bryce Canyon National Park (BCNP), Mesa Verde National Park 



(MVNP), Petrified Forest National Park (PFNP) a class one area for recreational 



purposes.  Haze from NGS ruins my enjoyment of GCNP and BCNP.  On 



occasion I visit GCNP and BCNP.  I have hiked Bright Angel Trail, South 



Kaibab Trail, Grand View Trail, Hermit Trail and Tanner Trail.  I have visited 
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all view points on the South Rim of GCNP and the North Rim Lodge on the 



North side of GCNP.  I have watched the sunrise at Desert View during the 



summer time.  I have seen the sunset at Hopi Point, Powell Point, Yavapai 



Point, Mather Point, Yaki Point, Mohave Point and Desert View At BCNP, I 



have been Yovimpa Point, Rainbow Point, Farview Point, Sunrise Point, Sunset 



Point, Inspiration Point, Bryce Point and Paria Point.  The haze from NGS ruins 



the view. 



 This Response is timely.  Ten days for Response and three days for service.  



Navajo Nation filed Motion to Intervene on November 4, 2017.  A Response is 



due on November 17, 2014. 



Respectfully submitted this 17th day of November, 2014. 
 



/s/ Vincent H. Yazzie 
Vincent H. Yazzie, Pro Se 
10080 Palomino Road 
Flagstaff, Arizona  86004 
Phone: (928) 380-3198 
Phone/fax: (928) 266-1711 
vinceyazzie@yahoo.com 
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Exhibit A 
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CERTIFICATE OF SERVICE 



I hereby certify that on this 17th day of November, 2014, one copy of the foregoing 



RESPONSE TO MOTION FOR INTERVENTION BY THE NAVAJO NATION was 



served on each of the following individual by electronic service FRAP 25(c)(1)(D) and 



prepaid First Class Mail according to FRAP 25(c)(1)(B): 



Dan Dertke 
U.S. Department of Justice 
P.O. Box 7611 
Washington, DC  20044 
(202) 514-0994 
daniel.dertke@usdoj.gov 
 



Salt River Project Agricultural 
Improvement and Power District 
Norman William Fichthorn 
Hunton & Williams LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC 20037 
Email: nfichthorn@hunton.com 
 



Gila River Indian Community 
Merrill C. Godfrey 
Akin Gump Strauss Hauer & Feld LLP 
1333 New Hampshire Avenue, N.W. 
Washington, DC 20036 
Email: mgodfrey@akingump.com 
 



Central Arizona Water Conservation 
District 
Ryan A. Smith 
Brownstein Hyatt Farber Schreck, LLP 
510 
1350 I Street, NW 
Washington, DC 20005 
Email: rsmith@bhfs.com 
 



D. Harrison Tsosie, Attorney General 
Paul Spruhan 
Navajo Nation Department of Justice 
P.O. Box 2010 
Window Rock, Arizona  86515 
Tel: 928-871-6937 
Fax: 928-871-6177 
pspruhan@nnodj.org 
 



 



 
 
 
 



/s/ Vincent H. Yazzie       
  Vincent H. Yazzie 
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F: 206.343.1526
earthjustice.org
 


 
The information contained in this email message may be privileged, confidential and protected from disclosure.
If you are not the intended recipient, any dissemination, distribution or copying is strictly prohibited.
If you think that you have received this email message in error, please notify the sender by reply email and
delete the message and any attachments.
 
 
From: Dertke, Daniel (ENRD) [mailto:Daniel.Dertke@usdoj.gov] 
Sent: Monday, November 10, 2014 11:03 AM
To: MShapp@hgnlaw.com; MGoodstein@hgnlaw.com; ALynch@hgnlaw.com; vinceyazzie@yahoo.com; Bartlett, Brad; barthlawoffice@gmail.com; Janette Brimmer;
 Amanda Goodin
Cc: Lea Anderson; Lyons, Ann; Smith, Rodney
Subject: RE: NGS petitions, Nos. 14-73055, 14-73100, 14-73101, 14-73102 (9th Cir.)
 
Thanks everyone for talking earlier today.  EPA will agree to 28,000 words combined for petitioners, and 28,000 words in response for EPA, if
 petitioners will agree to April 10 for EPA’s response brief (assuming Petitioners’ deadline is January 16).
 
Still to work out are the deadline, length, and number of Intervenors brief(s), and the deadline and length of Petitioners replies. 
 
From: Dertke, Daniel (ENRD) 
Sent: Monday, November 10, 2014 10:16 AM
To: MShapp@hgnlaw.com; MGoodstein@hgnlaw.com; ALynch@hgnlaw.com; vinceyazzie@yahoo.com; 'Bartlett, Brad';
 barthlawoffice@gmail.com; jbrimmer@earthjustice.org; agoodin@earthjustice.org
Cc: Lea Anderson; Lyons, Ann; Smith, Rodney
Subject: RE: NGS petitions, Nos. 14-73055, 14-73100, 14-73101, 14-73102 (9th Cir.)
 
Ok, here is my proposal; perhaps petitioners and respondent can talk at 10 Pacific/1 Eastern today, and invite movant-intervenors to join us (or we
 could initiate a new call) at 10:30?
 
1.            EPA will file the certified index by 11/14.
2.            EPA is ok with 1/16/15 for petitioners opening briefs.
3.            EPA is ok with two petitioners briefs but thinks that 28,000 words is excessive, and proposes 18,000 words, split between TNA/NPCA
 and the Hopi however they want to.
4.            EPA cannot accept 14,000 words in response, and instead wants parity, i.e., 18,000 words for EPA.
5.            EPA needs more than 30 days for our response, and instead wants 60 days, i.e., 3/17/15.
6.            EPA believes Intervenors (assuming intervention is granted) have legitimate concerns about filing one brief of 14,000 words, but thinks
 they are better positioned to express their concerns and thus I suggested the joint call.
7.            EPA proposes Intervenors filing deadline comes after EPA’s, i.e., staggered briefing, but again thinks Intervenors are better positioned to
 discuss specific timeframes in a joint call.  
8.            Replies are typically half of opening briefs, so EPA proposes two reply briefs that together total 9,000 words, and that are filed 2 weeks
 after Intervenors’ brief(s).
 
-Dan
 
From: Bartlett, Brad [mailto:bbartlett@law.du.edu] 
Sent: Friday, November 07, 2014 3:38 PM
To: Dertke, Daniel (ENRD)
Cc: MShapp@hgnlaw.com; MGoodstein@hgnlaw.com; ALynch@hgnlaw.com; vinceyazzie@yahoo.com; barthlawoffice@gmail.com;
 jbrimmer@earthjustice.org; agoodin@earthjustice.org; Lea Anderson; Lyons, Ann; Smith, Rodney
Subject: Re: NGS petitions, Nos. 14-73055, 14-73100, 14-73101, 14-73102 (9th Cir.)
 
Hello Dan,
 
Speaking only for TNA Appellants, we would prefer to hear from you first on whether the proposed briefing enlargements/schedule we provided to EPA by
 email last week is acceptable and before talking with movant-intervenors.  
 
If EPA accepts Appellants’ proposal, than yes, we would be comfortable with doing a call with movant-intervenors.  
 
If there are items in Appellants’ proposal EPA would like to modify or suggest changes too, TNA Appellants would prefer to address those first and on a
 separate call.
 
Note that I have removed counsel for movant-interevnors from this email list.  Thanks for all of your work on this Dan.
 
Sincerely,
 
Brad A. Bartlett, Assistant Professor
University of Denver
Environmental Law Clinic
2225 E. Evans Ave., Suite 335
Denver, CO 80208
Phone: (303) 871-7870
Email: bbartlett@law.du.edu
 
Confidentiality Notice: This electronic transmission, and any documents, files or previous electronic messages attached may contain information that is
 confidential or legally privileged. If you are not the intended recipient, or a person responsible for delivering it to the intended recipient, you are hereby



http://www.earthjustice.org/

mailto:bbartlett@law.du.edu

mailto:MShapp@hgnlaw.com

mailto:MGoodstein@hgnlaw.com

mailto:ALynch@hgnlaw.com

mailto:vinceyazzie@yahoo.com

mailto:barthlawoffice@gmail.com

mailto:jbrimmer@earthjustice.org

mailto:agoodin@earthjustice.org

mailto:bbartlett@law.du.edu





 notified that you must not read this transmission and that any disclosure, copying, printing, or distribution or use of any of the information contained in or
 attached to this transmission is prohibited. If you received this transmission in error, please immediately notify the sender by telephone (303) 871-7870, or
 return email and dispose of the original transmission and its attachments without reading or saving in any manner.  Thank you.
  
 
On Nov 7, 2014, at 11:56 AM, Dertke, Daniel (ENRD) <Daniel.Dertke@usdoj.gov> wrote:
 


All:  I am copying the four movant-intervenors on this email.  I have spoken separately with petitioners and with movant-intervenors
 about a briefing format and schedule, and I think the best way to make progress is to have everyone on one call.  The petitioners and
 I have a call scheduled for this Monday at 10 Pacific/1 Eastern.  Would petitioners object to the movant-intervenors joining that call? 
 If anyone feels strongly that there are matters that only the parties should discuss, then I would be ok with two calls back to back, with
 different conference lines, one with just petitioners and respondents, and one with petitioners, respondents, and movant-intervenors.
- Dan
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From: Wilder, Ceciley
To: McKaughan, Colleen
Subject: FW: Look at this one
Date: Friday, December 12, 2014 1:42:08 PM
Attachments: OAR FOIA Request - EPA.docx


 
 


Ceciley Elizabeth Wilder
U.S. EPA, Air Division
75 Hawthorne Street
San Francisco, CA  94105
415-947-4143
 


From: Johnson, Ivry 
Sent: Friday, December 12, 2014 1:01 PM
To: Wilder, Ceciley
Subject: Look at this one
 
 
 


        Ivry Johnson
FOIA Officer, Region 9
      415-947-4251
     415-947-3591 Fax
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BY CERTIFIED MAIL – RETURN RECEIPT REQUESTED








December 12, 2014





Renee Wynn


Chief FOIA Officer


Acting Assistant Administrator, Office of Environmental Information


U.S. EPA, Region 9


(OPPA-2)


75 Hawthorne Street


San Francisco, CA 94105


r9foia@epa.gov 





	Re:	Freedom of Information Act Request 


		(Response Deadline 20 Working Days):


Records related to the Technical Working Group and EPA’s final BART Determination for NGS





Dear Ms. Wynn,





On behalf of To’ Nizhoni Ani, Black Mesa Water Coalition, and Diné Citizens Against Ruining the Environment (CARE), the undersigned attorneys hereby submit this Freedom of Information Act (“FOIA”) request pursuant to 5 U.S.C. §552(a).  Please provide your written confirmation (preferably by e-mail or facsimile) upon the receipt of this request.





BACKGROUND





The Navajo Generating Station (“NGS”) is a 2,250-megawatt coal fired power plant located near Page, Arizona and is one of the largest sources of NOx emissions in the entire United States. 74 Fed. Reg. 44,317.  These NOx emissions cause regional haze, or interference with perceptible visibility, in over 11 national parks and wilderness areas surrounding NGS.





As part of the Clean Air Act (“CAA”), the United States Environmental Protection Agency (“EPA”) is required to regulate NOx emissions at NGS and make a best available retrofit technology (“BART”) determination for the power plant. 42 U.S.C. §7491(b).  In February 2013, the EPA issued a proposed BART Determination for NGS and invited stakeholders to suggest additional BART alternatives.





On July 26, 2013, a stakeholder group known as the Technical Work Group (“TWG”) submitted an agreement that proposed an alternative to the EPA’s proposed BART.  The TWG was composed of representatives from Central Arizona Water Conservation District (CAWCD), the Environmental Defense Fund (EDF), the Gila River Indian Community, the Navajo Nation, Salt River Project on behalf of itself and the other non-federal owners, U.S. Department of Interior, and Western Resource Advocates (WRA).  








The EPA attended an opening session of a “kick-off” meeting for the TWG on March 21, 2013.  Thereafter, the EPA claims that it’s involvement with the TWG was limited and that the agency did not participate in the TWG and was not involved in any of the discussions leading to submittal of the TWG Agreement. Fed. Reg. 46516.





In September 2013, the EPA issued a Supplemental Proposal called the TWG Alternative that is based upon the TWG Agreement.  In July 2014, the EPA issued a final rule adopting the TWG Alternative as a “better than BART” alternative.  This final agency action is published in the Federal Register and entitled “Approval of Air Quality Implementation Plans; Navajo Nation; Regional Haze Requirements for Navajo Generating Station; Final Rule.” 79 Fed. Reg. 153 (August 8, 2014).  





REQUESTED DOCUMENTS





Please provide any and all documents and communications in the possession of the EPA from August 2009 to the present that identify, discuss, mention, refer, and/or are related to the TWG.  





In fulfilling this request, communication should be given its broadest possible definition and refers to both intra-and-inter agency communications, third party communications, any oral statement, dialogue, colloquy, discussion or conversation, and also means any transfer of thoughts or ideas between persons by means of documents such as letters, memorandums, etc., and includes any transfer of data from one location to another by conventional, electronic or similar means.





In fulfilling this request, document should be given its broadest possible meaning and include, but not be limited to, any written, typed, printed or marked paper or material of any kind or any other tangible thing which by whatever means physically recorded data or information, whether signed or unsigned, in draft or final form, which is in your custody, possession or control or is known to you. This term includes, but is not limited to, the following items: records, notes, graphs, maps, tables, charts, notebooks, memoranda, copies, photocopies, lists, personal records, intra office or interoffice communications, telephone messages, letters, telegrams, correspondence, instructions, specifications, contracts, addenda, business records, billing statements, checks, forms, receipts, minutes or notes reflecting the substance of meetings and/or conferences and/or telephone conversations and/or communications, telephone logs, records of the transmittal or receipt of correspondence and/or documents and/or other tangible items, ledgers, financial statements, microfilm, tape or disk (disc) recordings, electronically or magnetically stored data or information and computer printouts, and every copy of any type of original document which is not identical to the original, including without limitation, copies of original documents containing notations.





In order to conserve paper resources, electronic copies of the records are preferred where possible.  However, please provide the records in the format that is most expeditious.





Further, and in order to aid in understanding of the materials being requested, please provide an index (preferably chronological) of the materials being provided and/or withheld.





This FOIA does not require EPA Region 9 to produce any documents currently posted to Docket No. EPA–R09–OAR–2013–000 at www.regulations.gov.





POTENTIALLY EXEMPT MATERIALS





It is highly unlikely that the requested records are exempt from disclosure.  However, if you determine that portions of any records covered by this request are exempt from disclosure, please separate the exempt portions from the nonexempt portions and provide copies of the nonexempt portions.  For any records that you determine to be exempt from release, please provide us with a specific description of the record or portion of the record along with a particularized description of the legal basis for withholding it.  See, Vaughn v. Rosen, 484 F.2d 820, 827 (D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1974).





When warranted, agencies have the option of either invoking or waiving the deliberative process exemption (Exemption 5) as a basis for withholding certain records.  The Supreme Court recently stated:  





Exemption 5 protects from disclosure "inter-agency or intra-agency memorandums or letters which would not be available by law to a party other than an agency in litigation with the agency." 5 U. S. C. §552(b)(5).  To qualify, a document must thus satisfy two conditions: its source must be a Government agency, and it must fall within the ambit of a privilege against discovery under judicial standards that would govern litigation against the agency that holds it. Department of Interior v. Klamath Water Users Protective Association, 121 S. Ct. 1060, 1065 (2001).





To qualify for protection under Exemption 5, the first condition a record must satisfy is that “its source must be a Government agency.” Klamath Water Users Protective Association, 121 S. Ct. 1060, 1065 (2001), see 5 U.S.C. § 551(1)(defining “agency” as “each authority of the Government of the United States”).  The second requirement is that the records would be protected from disclosure by a legal privilege.  Those privileges include the privilege for attorney work product and the so-called "deliberative process" privilege, which covers records reflecting advisory opinions, recommendations, and deliberations that are part of a process by which Government decisions and policies are formulated. NLRB v. Sears, Roebuck & Co., 421 U. S. 132, 150 (1975).  The purpose of Exemption 5 is not to protect Government secrecy pure and simple, and the Exemption's first condition is no less important than the second; the communication must be "inter-agency or intra-agency," 5 U. S. C. §552(b)(5). 





The purpose of this privilege is to "allow agencies freely to explore possibilities engage in internal debates, or play devil's advocate without fear of public scrutiny." Assembly of the State of California v. United States Department of Commerce, 968 F.2d 916, 920 (9th Cir. 1992).  In order for the privilege to apply, the document must be both "predecisional" and "deliberative." NLRB v. Sears, 421 U.S. at 150-54.  A "predecisional" document is one "prepared in order to assist the agency decisionmaker in arriving at his decision." Renegotiation Board v. Grumman Aircraft Eng'g Corp., 421 U.S. 168, 184 (1975).  A document is "deliberative" if it "exposes the mental processes of decision-makers."  Dudman Communications Corp. v. Department of Air Force, 815 F.2d 1568 (D.C. Cir. 1987).  





As a result, "communications containing purely factual material are not typically within the purview of Exemption 5." Julian v. Department of Justice, 806 F.2d 1411 (9th Cir. 1986), aff'd, 486 U.S. 1 (1988). 





It is likely that that Exemption 5 will apply to few records responsive to this request, if any at all.  However, if the agency determines that portions of the requested information qualify for Exemption 5, the agency should attempt to redact any non-factual portions of the information requested above.  In so doing, please provide a detailed summary and explanation of its redactions.  





Please take the necessary steps to ensure that any asserted exemption has not already been waived by previous release to persons not covered by the exemption or other action of the agency.  Please note that waiver is not limited to the specific act(s) that waive the privilege.  Waiver extends past the specific act(s) to eliminate the ability to claim privileges regarding all records concerning the same subject matter. 





In short, releasing information about this federal action is clearly within the public interest and agency records may only be withheld based after application of the specific legal provisions under FOIA to the specific contents and circumstances of records that may be subject to witholdings.  





FEE WAIVER





Pursuant to 5 U.S.C. §552(a)(4)(A)(iii), Black Mesa Water Coalition and To’ Nizhoni Ani are both non-profit organizations.  To’ Nizhoni Ani, Black Mesa Water Coalition, and Diné CARE have the experience and expertise to review the requested materials.  These groups use FOIA to obtain information regarding the EPA’s final BART Determination for the Navajo Generating Station in Page, Arizona.  These groups do not seek this information for commercial use.  More information regarding these organizations can be found at:





	http://www.blackmesawatercoalition.org/whoweare.html 





The information requested concerns the operation and activities carried out by or on the behalf of the U.S. EPA, an agency of the federal government.  FOIA provides that agency records shall be provided without charge “if disclosure of the information is in the public interest because it is likely to contributes significantly to public understanding of the operations or activities of the government and is not primarily in the commercial interest of the requester” 5 U.S.C. §552(a)(4)(A)(iii).





This fee waiver provision was adopted to facilitate access to agency records by what the Court described as citizen "watchdog" organizations. See, Better Gov't Ass'n v. Department of State, 780 F.2d 86, 88-89 (D.C. Cir. 1987).  For this reason, Congress intended that the provision be liberally construed in favor of waivers for noncommercial requesters. McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9th Cir. 1987).  





Release of the records described in this request will primarily benefit the public and substantially contribute to its understanding of the government’s policies and activities concerning management of NGS and regulations of its NOx emissions.  To’ Nizhoni Ani, Black Mesa Water Coalition, and Diné CARE seek to utilize the information obtained through this request to assist in their understanding of NGS operations and the impacts of NOx emissions to the community.  





If, for some reason, you should deny this request for a fee waiver, you should classify the organizations as educational institution whose purpose is scholarly and scientific research as those terms are used in 5 U.S.C § 552(a)(4)(A)(ii)(II).  These organizations are grassroots, educational groups for the Navajo and Hopi people.  





This request is submitted with an expectation that such a waiver will be granted.  However, if a decision is made to deny this fee waiver request, please immediately inform undersigned counsel of the cost of disclosing the above-described records if fees exceed $100 and we can discuss appropriate next steps.





We look forward to your expedited response within twenty (20) working days.  If a response is not received within twenty (20) working days, this request will be deemed denied.  If you have any comments or questions regarding the request, please do not hesitate to contact us.





Sincerely,





/s/ Garrett Davey				


Garrett Davey, Student Attorney


Environmental Law Clinic, Student Law Office


University of Denver Sturm College of Law


2225 E. Evans Ave., Suite 335


Denver, CO 80208


Ph: (309)-212-1655


Email:	gdavey16@law.du.edu 





/s/ Kelly Ledoux 				


Kelly Ledoux, Student Attorney 


Environmental Law Clinic, Student Law Office


University of Denver Sturm College of Law


2225 E. Evans Ave., Suite 335


Denver, CO 80208


Ph: (904)-614-0067


Email:	mledoux16@law.du.edu 





/s/ Brad Bartlett				


Brad Bartlett, Supervising Attorney 


Assistant Professor of Law


Environmental Law Clinic, Student Law Office


University of Denver Sturm College of Law


2225 E. Evans Ave., Suite 335


Denver, CO 80208


Ph: 303.871.7870


Email:	bbartlett@law.du.edu 





COPY:





Jared Blumenfeld 


Administrator, U.S. Environmental Protection Agency Region 9





Dan Dertke


Attorney at Law, U.S. Department of Justice





Anne Lyons


Attorney for U.S. EPA








Environmental Law Clinic | 2255 E. Evans Ave., Suite 335 | Denver, CO 80208-0630 | 303.871.7870 | www.law.du.edu
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